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Department

of the
Secretary of State

Caroling,

To all to whom these presents shall come, Greeting:
I, Thad Eure, Secretary of State of the State of
North Carolina, do hereby certify the following and

hereto attached ( s sheets) to be a true copy of

ARTICLES OF INCORPORATION

or

€ &

BALD HEAD ASSOCIATION

and the probates thereon, the 'oy‘igz’nal of which was
- filed in this office on the * 27en &Za,y of  aerir, 19 e,
after having been found to conform to Za&).
In Witness Whereof, I have hereunto set my hand
and affixed my official seal.
Done in Office, at Raleigh, 'thz's © 27tn day
of | April in the year of our Lord 19s:.
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TUARRIRY UG © ARTICLES OF INCOREORATION
THaD EURE or

BALD HEAD ASSOCIATIOWN

In compliance with the requirements of the laws of the State of
North C&rblina, the undersigned, who is a resident of Wake County,
North Carolina, and is of full age, has signed and acknleedged these
Articles of Incorporation for the purpose of forming a non-profit
corporation and does hereby certiﬁy:

ARTICLE I

‘‘ne name of the.corporation is Bald Head Association, hereinafter
called the "Association".

ARTICLE II
DURATION

The Association shdll exist perpetgally.
ARTICLE III

REGISTERED OFFICE AND AGENT

The principal and initial registered office of the Association is
locatea at 704 East iMoore Street, Southport, Brunswick County, North
Carolina 28461; and John A. Messick is the initial registered agent of

the Association at that address.

ARTICLE IV

PURPOSE OF THE ASSOCIATION
This Association does not contemplate pecuniary gain or profit to
tnhe members thereof, and the specific purposes for which it is formed
are to provide for beautificafion, maintenance, preservation, and
architectural control of the exterior of the single family homes,
multi-family units and non-residential areas, the residence lots,

assessable properties and the common areas within those certain tracts

of property described as:



(a) Such property located on Smith’kBald Head) Island,
Brunswick County, North Carolina as more fully
described in Exhibit A attached hereto.

(b) Such additional lands on Smith (Bald Head) Island
or in Brunswick County as may be annexed by Bald
Head Island Corporation, a North Carolina corporation,
its successors and assigns (hereinafter known as
the "Declarant"), without the consent of members

-within fifteen (15) years after the date of this
instrument.

(c) Such property as may be annexed at any time with
v// the express consent of two- tnlrds (2/3) of the
members of the Associationy™

and to promote the health,lsafety, and welfare of the residents within
the above-described property and any additions thereto that hereafter
may be brought within the jurisdiction of this Association for this
purpose.

ARTICLE V

POWERS OF THE ASSOCIATION

Tne Association shall have the following general powers and any
others impliedly arising therefrom, to be exercised in the manner
provided and in conformity with applicable law, the Declaration

nereinafter referred to, the Bylaws of the Association, and these

Articles:

(a) 7o exercise all of the powers and privileges and to
perform all of the duties and obligations of the
Association as set forth in that certain Declaration
of Covenants, Conditions and Restrictions, herein
called the "Declaration", applicable to the property,
and recorded or to be recorded in the Office of the
Register of Deeds of Brunswick County, North Carolina, and
as the same may be amended from time to time as herein
provided, said Declaration beinyg specifically incorporated
nerein by reference as if fully herein set out;

(b) ‘Yo fix, levy, collect and enforce payment by any lawful
means, all charges or assessments pursuant to the terms
of the Declaration; to pay all expenses in connection
therewith and all office and other expenses incident to
the conduct of the business of the Association, including,
but specifically not limited to, licenses, taxes, and

governmental charges levied or lmposed against the property
of the Association;

(c) To acquire (by gift, purchase, or otherwise), own, hold,
improve, build upon, operate, maintain, convey, sell,
lease, transfer, dedicate for public use, or otherwise
dispose.of real or personal property in connection with
the affairs of the Association, subject always to .the
provisions and requirements of the Declaration;

D



(d) To borrow money,; mortgage, pledge, deed in trust, or
nypothecate its real or personal property as security
for money borrowed or debts incurred, subject always to
the provisions and limitations of the Declaration;

(e) 7o participate in mergers and consolidations with other

non-profit corporations organized for the same purposes
or annex additional residential property and common area

5 subject always to the prov1510ns and limitations set forth
-in the Declaration;

(£) To have and to exercise any and all powers, rights
and privileges which a corporation. organized under
tile Non—-Profit Corporation Act of the State of North
Carolina (Chapter 55A, North Cardlina General
Statutes) by law may now or hereafter exercise.

ARTICLE VI
MEMBERSHIP

The Declarant, for so long as it shall be an Owner, and every-

person or entity who is a record owner of a fee or undivided fee
interest in any assessable property, including any lot, multi-family

unit or site, parcel or non-residential area which is subject by
covenants of record to assessments by the Association, including

contract sellers, but excluding persons who hold an interest merely as

security for the performance of an obligation, shall be a member of

the Association. Ownership of such interest shall be the sole,

gqualification for membership (other than Declarant); no owner shall
have more than one membership per assessable property owned and there

shall be only one vote for each assessable property, unit, lot or

area. Membership shall be appurtenant to and may not be separated

from ownership of any assessable property (including any lot, Unit or

parcel) wnicn is subject to assessment. 'IThe Board of Directors may
make reasonable rules relating to the proof of ownership of such
assessable property, lot, unit or area.

ARTICLE VII

VOTING RIGHTS

Section 1. Classes of Membership. The Association shall have

one class of voting membership:

[Menbers shall be entitled to one vote for eacia assessable property,

lot, unit or area in which they hold the ;nteresﬁ required for member-

siiip by Article VI. When more than one person holds such interest in

.
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any assessable property, lot, unit or.areé, all such persons shall be
members. The vote for such assesséble property, lot, unit or area
shall be exercised as the owners thereof determine, but in no event
snall more than one vote be cast with respect to such property and no

fractional vote may be cast with respect to any such property.

Section 2. Suspension of Voting Rights. The right of any member
to vote may be suspended by the Board of Directors for just cause
pursuant to its rules and regqgulations and for any period during which
any assessment against the lot of a member remains unpaid.

ARTICLE VIII

BOARD OF DIRECTORS

Section 1. Wuwaber; Initial Board. The affairs of the Associa-

tion shall be managed by a Board of not fewer than three (3) nor more
than six (6) Directors, who need not be members of the Association.
Tne number of Directors required by the Bylaws of the Association may
be changed by amendment thereof. The initial Board shall consist of
five (5) Directprs and the names and addresses of the persons who are
to act in the capacity of and constitute the initial Board of Directors

until the selection and qualification of their successors are:

wawme Address
James k. Harrington 114 Overview Road, Cary, NC 27511
Sonn A. Messick 704 East Moore St., Southport NC 28461
George F. Freeman P. O. Box 21p3, High Point C 2726
g Boes 2 rofuend > 1, ForaT 'avt\%)s/ .
Thad B. Wester 103 West-27th St., Lumberton, NC 28358

P. A. Thomas 1206 Lancaster Place, High Point,

NC 27262

Section 2. Election; Term. At or within ten (10) days after
the first annual meeting, the members shall elect Ehe number of
Directors required by the Bylaws. The term of Directors thereafter
elected shall be as provided in the Bylaws. All directors shall serve
until their successors have been duly.élected and qualified.

Section 3. The method of election of Directors after ﬁhe first

election neld pursuant to Section 2 shall be as providea in the Bylaws.

sl



BOTK 6 i 197

ARTICLE IX

MERGERS AND‘CONSOLIDATIONS

Tb the extent permitted by law, the Association may participate
in mergers and consolidations with other non-profit corporations
organizeq for the same or similar purposes; provided, no merger or
consolidation may be effectuated unless two-thirds (2/3) of all the
votes entitled to be cast by each class of membership are cast in
favof of merger or consolidation at an election held for such purpose.

‘ ARTICLE X

DISSOLUTION OR INSOLVENCY

Section 1. Voluntary Dissolution. The Association may be

dissolved with the assent given in writing and signed by members
having not less than two-thirds (2/3) of the votes of the membership.

Section 2. Election of Successor. Upon dissolution or insol-

vency of the Association, the members may elect to:

(a) form a non-profit corporation and transfer and assign to
such corporation the property of the Association for beautification,
maintenance, and preservation of lots, yards, and common areas within

the. properties, with power to assess the owners for such purposes; or

(b) transfer, assign, and coniey the property of the Association
to any non-profit corporation, association, trust, or other organiza-
tion which is or shall be devoted to purposes and uses that would most
nearly conform to the purposes and uses to which the common area was

required to be devoted by the Association.

Section 3. Transfer of Assets. The Association shall have no

capital stock, and in the event of dissolution, no member, Director,
or officer of the Assoc;ation, and no private individual, shall be
entitled to share in the distriﬁution of the assets of the Associa-
tion. If any assets shall remain after satisfaction of its just debts,
the Association shall grant, convey, and assign such assets to any
entity or entities that have accepted and undertakén the care and
managément of the common area or portions thereof. 1In the event that
more than one entity ha§ undertaken such care and management,‘the
Association may distribute the assets among such entities in a manner

which the Association, in its discre;ion, deems .fair and equitable.

=B



ARTICLE XTI
AMENDMENTS

Section 1. Amendment by Membership. Except as herein provided,

any amendment of these Articlés shall require the assent of members or

proxies entitled to cast sevénty—five percent (75%) of the entire vote

of the ﬁembership.

Section 2. Amendment of Declaration Without Approval of Owners.

The Declarant, without the consent or approval of -any other owner,
shall have the right éo amend these Articles to conform to the require—.
ments of any law or governmental agency having legal jurisdiction over
the Property or to qualify the Property or any lots and improvements
thereon for mortgage or improvement loans made or insured by a govern-
mental agency or to comply with the requirements of law or regulations
of any corporation or agency belonging to, sponsored by, or under the
substantial control of, the United States Government or the State of
North Carolina, regarding purchase or sale in such lots and improve-
ments, or mortgage interests therein, as well as any other law or
regulation relating to the control of Property including, without
limitation, ecological controls, construction standards, aesthetics,
ana matters affecting the public healty, safety and general welfare.
A letter from an official of any such corporatibn or agency, includ-
ing, without limitation, the Veterans Administration, U. S. Department
of Housing and Urban Development, the Federal Home Loan Mortgage
Corporation, Government National Mortgage Association, or the Federal
National Mortgage Association, requesting or suggesting an amendment
necessary to comply with the requirements of such corporation or
agency shall be sufficient evidencg of the approval of such corpora-
tion or agency, provided that the changes made suBstantially conform
to such request or suggestion.

No amendment made pursuant to this Section shall be effective
until duly recorded in the Secretary of State'szoffice and the Office

of the Register of Deeds of Brunswick County.

~G=
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ARTICLE XII
. INCORPORATOR
‘ihe name and address of the iﬂcorporator is as follows: Charles
L. tHinton, III, 1155 Kildaire Farm Road, Post Office Box 550, Cary,
Wake County, North Carolina 27511.
I WITNESS WHEREOF, for the purpose of forming this corporation
under the laws of tine State of North Carolina, the undersigned, as
incorporator, has executed these Articles .of Incorporation, this the

29th day of January, 1982,

Horth Carolina
Wake County

I, #lizabeth H. Machen, a Notary Public, do hereby certify that
Charles L. Hinton, III, personally appeared before me this day and
acknowledged the due execution of the foregoing instrument.

This the 29th day of January, 1982.

Chuhith. “1—/ Yhe chais

(SEAL)

My commission expires: 7/24/85 (yotary Public

L 4

”":f: 6‘[‘0 ['].[:]" Y ‘\\\‘;\\\\
""uuuul“

4

STATE OF NORTH CAROLINA, Brunswick.County... . N .
Recorded this__L0th day of May 19 82 at 3:02 o'clock P___ M.
Robert J. Robinson, Registar of Deads

2 ot 2223 ¢ dhp
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EXHIBIT A

Being all of the tracts or parcels located on Bald Head Island,
Smithville Township, Brunswick County, North Carplina as follows:

B Stage I,

Map
Map
Map
Map
Map

Book 12,
Cabinet
Cabinet
Cabinet
Cabinet

20 HG

as shown on the following recorded maps:

Pages 1-11, 14-17, 36, 37 and 39

. N S~

Pages 178-184 and 319
Page 373

Page 195

Pages 84, 85 and 86

Bald Head Inn tract as described in Deed of Trust recorded in Book

288, Page 470,
Book 342,

Page 129,

as amended by Modification Agreement recorded in

both of Brunswick County Registry.

B. A 4.944 acre parcel conveyed to Robin Hayes by Deed dated

August 12,
County Registry.

1977,

recorded in Book 379, Page 583, Brunswick

C Middle Island and 2,000 feet of ocean frontage adjacent thereto

conveyed to Young Realty Company by Deed recorded in Book 399,
448, Brunswick County Registry.

Page



Chapter 55A
North Carolina Nonprofit Corporation Act.
ARTICLE 1.
General Provisions.
Part 1. Short Title and Reservation of Power.

§ 55A-1-01. Short title.
This Chapter shall be known and may be cited as the "North Carolma Nonprofit Corporation Act".
(1993, c. 398, 5. 1.}

§ 55A-1-02. Reservation of power to amend or repeal.

The General Assembly has power to amend or repeal all or part of this Chapter at any time and all
domestic and foreign corporations subject to this Chapter are governed by the amendment or repeal.
(1993, c. 398, s. 1.)

§§ 55A-1-03 through 55A-1-19. Reserved for future codification purposes.

Part 2. Filing Documents.

§ 55A-1-20. Filing requirements.
(a) A document required or permitted by this Chapter to be filed by the Secretary of State must
be filed under Chapter 55D of the General Statutes.
(b) A document submutted on behalf of a domestic or foreign corporation must be executed:
| (1) By the presiding officer of its board of directors, by its president, or by another of its
‘ officers:
(2) If directors have not been selected or the corporation has not been formed, by an
incorporator; or
(3) If the corporation i1s m the bands of a receiver, trustee, or other court-appointed
fiduciary, by that fiduciary. (1955, c. 1230; 1967, c. 13, s. 2; c. 823, s. 21; 1985 (Reg.
Sess., 1986), c. 801, s. 2; 1993, c. 398, s. 1; 1999-369, s. 2.1; 2001-358, s. 7(a);
2001-387, ss. 32, 155, 173, 175(a); 2001-413,s.6.)

§ 55A-1-21. Forms.
(a) The Secretary of State may promulgate and furmish on request forms for:
(1)  An application for a certificate of existence;
(2) A foreign corporation's application for a certificate of authority to conduct affairs in
this State;
(3) A foreign corporation's application for a certificate of withdrawal;
(4)  Designation of Principal Office Address; and
(5)  Corporation's Statement of Change of Principal Office.
If the Secretary of State so requires, use of these forms is mandatory.
(b) The Secretary of State may promulgate and furnish on request forms for other documents
required or permitted to be filed by this Chapter but their use is not mandatory. (1955, c. 1230; 1993, c.
398.s. 1;: 1995, c. 539,5.9))

.» 55A-1-22. Filing, service, and copying fees.

http://www.ncga.state.nc.us/EnactedLegislation/Statutes/ HTML/ByChapter/Chapter 55A.html 5/5/2005



(a) The Secretary of State shall collect the following fees when the documents described 1n this
—_subsection are delivered to the Secretary for filing:

()
@)
(3)
(4)
(5)
(©)

(7

(®)
®
(10)

(11)
(12)

(13)
(14)
(15)
(16)
(17)
(13)
(19)
(20)
1)
22)

(23)

Document Fee
Articles of incorporation $60.00
Application for reserved name $10.00
Notice of transfer of reserved name $10.00
Application for registered name $10.00
Application for renewal of registered name $10.00

Corporation's statement of change of registered agent or registered office
or both
$ 5.00

Agent's statement of change of registered office for each affected
corporation
$ 5.00

Agent's statement of resignation No
fee '

Designation of registered agent or registered office or both $
5.00

Amendment of articles of mcorporation
$25.00
Restated articles of incorporation without amendment of articles  $10.00
Restated articles of incorporation with amendment of articles
$25.00

Articles of merger

$25.00

Articles of dissolution

$15.00

Articles of revocation of dissolution

$10.00

Certificate of administrative dissolution No
fee

Application for reinstatement following administrative dissolution
$100.00

Certificate of reinstatement No
fee

Certificate of judicial dissolution No
fee

Application for certificate of authority
$125.00

Application for amended certificate of authority
$25.00

Application for certificate of withdrawal
$10.00

Certificate of revocation of authority to conduct affairs No
fee

http://www ncga.state.nc.us/EnactedLegislation/Statutes/ HTML/ByChapter/Chapter 55A html 5/5/2005
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(24) Corporati'on's Statement of Change of Principal Office $
5.00

(24a) Designation of Principal Office Address $
5.00

(25)  Auticles of correction
$10.00

(26) Application for certificate of existence or authorization (paper)
$15.00

(26a) Application for certificate of existence or authorization (electronic) $10.00

(27) Any other document required or permitted to be filed by this Chapter
$10.00

(28) Repealed by Session Laws 2001-358, s. 7(c), effective Januvary 1, 2002.

(b) The Secretary of State shall collect a fee of ten dollars ($10.00) each time process is served
on the Secretary under this Chapter. The party to a proceeding causing service of process is entitled to
recover this fee as costs if the party prevails in the proceeding.

(c)  The Secretary of State shall collect the following fees for copying, comparing, and certifying
a copy of any filed document relating to a domestic or foreign corporation:

(1)  One dollar ($1.00) a page for copying or comparing a copy to the original.

(2)  Fifteen dollars ($15.00) for a paper certificate.

(3) Ten dollars ($10.00) for an electronic certificate.
(1957, c. 1179; 1967, c. 823, s. 24; 1969, c. 875, s. 10; 1975, 2nd Sess., c. 981, s. 2; 1983, c. 713, ss.
39-42; 1991, c. 574, s. 2; 1993, c. 398, s. 1; 1995, c. 539, s. 10; 1997-456, s. 55.3; 1997-475, s. 5.2;
- 31997-485, s. 11; 2001-358, s. 7(c): 2001-387, ss. 173, 175(a); 2001-413, s. 6; 2002-126, ss. 29A.27,
29A.28.)

§§ 55A-1-22.1 through 55A-1-27: Repealed by Session Laws 2001-358, s. 7(b), effective January 1,
2002.

§ 55A-1-28. Certificate of existence.

(a) Anyone may apply to the Secretary of State to furnish a certificate of existence for a
domestic corporation or a certificate of authorization for a foreign corporation.

(b) A certificate of existence or authorization sets forth:

(1) The domestic corporation's corporate name or the foreign corporation's name used in
this State;

(2) That the domestic corporation i1s duly incorporated under the law of this State, the
date of its incorporation, and the period of its duration if less than perpetual; or that
the foreign corporation is authorized to conduct affairs in this State:

(3) That the articles of incorporation of a domestic corporation or the certificate of
authority of a foreign corporation has not been suspended for failure to comply with
the Revenue Act of this State and that the corporation has not been administratively
dissolved for failure to comply with the provisions of this Chapter;

4) Repealed by Session Laws c. 539, s. 14.

(5)  That articles of dissolution have not been filed; and

' (6) Other facts of record in the office of the Secretary of State that may be requested by
; the applicant.

http://www .ncga.state nc.us/EnactedLegislation/Statutes/HTML/ByChapter/Chapter 55A html 5/5/2005
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(c)  Subject to any qualification stated in the certificate, a certificate of existence or authorization
- Issued by the Secretmy of State may be relied upon as conclusive evidence that the domestic or foreign
,o.rporatlon 1s in existence or 1s authorized to conduct affairs in this State. (1955, ¢. 1230; 1993, c. 398
s. 1; 1995, c. 539, 5. 14.)

§ 55A-1-29: Repealed by Session Laws 2001-358, s. 7(b).

Part 3. Secretary of State.

§ 55A-1-30. Powers.
The Secretary of State has the power reasonably necessary to perform the duties required of the
Secretary of State by this Chapter. (1955, c¢. 1230; 1993, c. 398, 5. 1.)

§ 55A-1-31. Interrogatories by Secretary of State.

The Secretary of State may propound to any domestic or foreign corporation which the Secretary of
State has reason to believe is subject to the provisions of this Chapter, and to any officer or director
thereof, any written interrogatories as may be reasonably necessary and proper to enable the Secretary
of State to ascertain whether the corporation is subject to the provisions of this Chapter or has complied
with all the provisions of this Chapter applicable to it. The interrogatories shall be answered within 30
days after the mailing thereof, or within such additional time as shall be fixed by the Secretary of State,
and the answers thereto shall be full and complete and shall be made in writing and under oath. If the
interrogatories are directed to an individual, they shall be answered by the individual, and if directed to
a corporation, they shall be answered by the presiding officer of the board of directors, the president, or
by another officer of the corporation. The Secretary of State shall certify to the Attorney General, for

“such action as the Attorney General may deem appropriate, all interrogatories and answers thereto
which disclose a violation of any of the provisions of this Chapter, requiring or permitting action by the
sttorney General. (1955, c. 1230; 1993, c. 398, s. 1.)

§ 55A-1-32. Penalties imposed upon corporations, officers, and directors for failure to answer
interrogatories.

(a) The knowing failure or refusal of a domestic or foreign corporation to answer truthfully and
fully, within the time prescribed in this Chapter, interrogatories propounded by the Secretary of State in
accordance with the provisions of this Chapter shall constitute grounds for administrative dissolution
under G.S. 55A-14-20 or for revocation under G.S. 55A-15-30, as the case may be.

(b) Each officer and director of a domestic or foreign corporation who knowingly fails or
refuses, within the time prescribed by this Chapter, to answer truthfully and fully interrogatories
propounded to him by the Secretary of State in accordance with the provisions of this Chapter shall be
guilty of a Class 1 misdemeanor. (1955, c. 1230; 1993, c. 398, s. 1; 1994, Ex. Sess., c. 14,5.37.)

§ 55A-1-33. Information disclosed by interrogatories.

Interrogatories propounded by the Secretary of State and the answers thereto shall not be open to
public inspection nor shall the Secretary of State disclose any facts or information obtained therefrom
except when the Secretary of State's official duty requires disclosure to be made public or when the
interrogatories or the answers thereto are required for evidence i any criminal proceeding or i any
other action or proceeding by this State. (1993, c. 398, s. 1.)

38§ 55A-1-34 through 55A-1-39. Reserved for future codification purposes.

http://www_ncga.state.nc.us/EnactedLegislation/Statutess/HTML/ByChapter/Chapter_55A htinl 5/5/2005



Part 4. Definitions.

- §55A-1-40. Chapter definitions.
In this Chapter unless otherwise specifically provided:

(1)
(2)

(2a)
(3)

(4)

(4a)

(%)
(6)

(7)
(8)

(8a)
(8b)
9)

(10)

"Articles of incorporation” include amended and restated articles of incorporation and
articles of merger.

"Board" or "board of directors" means the group of natural persons vested by the
corporation with the management of its affairs whether or not the group is designated
as directors in the articles of incorporation or bylaws.

"Business corporation” or "domestic business corporation" means a corporation as
defined in G.S. 55-1-40.

"Bylaws" means the rules (other than the articles) adopted pursuant to this Chapter
for the regulation or management of the affairs of the corporation irrespective of the
name or names by which the rules are designated.

"Charitable or religious corporation" means any corporation that is exempt under
section 501(c)(3) of the Internal Revenue Code of 1986 or any successor section, or
that is organized exclusively for one or more of the purposes specified in section 501
(c)(3) of the Internal Revenue Code of 1986 or any successor section and that upon
dissolution shall distribute its assets to a charitable or religious corporation, the
United States, a state or an entity that is exempt under section 501(c)(3) of the Internal
Revenue Code of 1986 or any successor section.

"Conspicuous" means so written that a reasonable person against whom the writing 1s
to operate should have noticed it. For example, printing in italics or boldface or
contrasting color, or typing in capitals or underlined, is conspicuous.

"Corporation" or "domestic corporation" means a nonprofit corporation subject to the
provisions of this Chapter, except a foreign corporation.

"Delegates" means those persons elected or appointed to vote in a representative
assembly for the election of a director or directors or on other matters.

"Deliver" mcludes mail.

"Distribution" means a direct or indirect transfer of money or other property or
mcurrence of indebtedness by a corporation to or for the benefit of its members,
directors, or officers, or to or for the benefit of transferees in liquidation under Article
14 of this Chapter (other than creditors).

"Domestic limited liability company" has the same meaning as in G.S. 57C-1-03.
"Domestic limited partnership" has the same meaning as in G.S. 59-102.

"Effective date of notice" is defined in G.S. 55A-1-41.

"Entity" includes:

a. Any domestic or foreign:

1. Corporation; business corporation; professional corporation;
2, Limited liability company;
3. Profit and nonprofit unincorporated association, chapter or other
organizational unit; and
4, Business trust, estate, partnership, trust:
b. Two or more persons having a jomt or common economic interest; and
g The United States, and any state and foreign government.

http://www.ncga.state.nc.us/EnactedLegislation/Statutes/ HTML/ByChapter/Chapter_55A html 5/5/2005



(10a)
(11)
(11a)
(11b)
(12)
(13)
(14)

(15)
(16)

(17)

(18)
(19)
(20)

(24)

(24a)

(25)

"Foreign business corporation" means a foreign corporation as defined m G.S.
55-1-40.

"Foreign corporation" means a corporation (with or without capital stock) organized
under a law other than the law of this State for purposes for which a corporation might
be organized under this Chapter.

"Foreign limited liability company" has the same meaning as mn G.S. 57C-1-03.
"Foreign lumited partnership" has the same meaning as in G.S. 59-102.
"Governmental subdivision" includes authority, county, district, and municipality.
"Includes" denotes a partial definition.

"Individual" denotes a natural person legally competent to act and also includes the
estate of an incompetent or deceased individual.
"Means" denotes an exhaustive definition.

"Member" means a person who is, by the articles of incorporation or bylaws of the
corporation, either (i) specifically designated as a member or (ii) included m a
category of persons specifically designated as members. A person is not a member
solely by reason of having voting rights or other rights associated with membership.
"Nonprofit corporation” means a corporation intended to have no income or intended
to have income none of which is distributable to its members, directors, or officers,
except as permitted by Article 13 of this Chapter, and includes all associations
without capital stock formed under Subchapter V of Chapter 54 of the General
Statutes or under any act or acts replaced thereby.

"Notice" includes demand and is defined in G.S. 55A-1-41.
"Person" mcludes individual and entity.

"Principal office" means the office (in or out of this State) where the principal offices
of a domestic or foreign corporation are located, as most recently designated by the
domestic or foreign corporation in its articles of incorporation, a Designation of
Principal Office Address form, a Corporation's Statement of Change of Principal
Office Address form, or in the case of a foreign corporation, its application for a
certificate of authority.

"Proceeding" includes civil suit and criminal, administrative, and investigatory
action.

"Record date" means the date established under Article 7 of this Chapter on which a
corporation determines the identity of its members for the purposes of this Chapter.
"Secretary" means the corporate officer to whom the board of directors has delegated
responsibility under G.S. 55A-8-40(c) for custody of the minutes of the meetings of
the board of directors and of the members and for authenticating records of the
corporation.

"State," when referring to a part of the United States, includes a state and
commonwealth (and their agencies and governmental subdivisions) and a territory,
and msular possession (and thewr agencies and governmental subdivisions) of the
United States.

"Unincorporated entity" means a domestic or foreign limited liability company, a
domestic or foreign limited partnership, a registered limited liability partnership or
foreign limited liability partnership as defined in G.S. 59-32, or any other partnership
as defined in G.S. 59-36, whether or not formed under the laws of this State.

"United States" includes district, authority, bureau, commission, department, and any
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other agency of the United States.

(26) "Vote" includes authorization by written ballot and written consent. (1955, c. 1230;
1959, c. 1161, s. 4: 1985 (Reg. Sess., 1986), c. 801, s. 1; 1993, c. 398, s. 1; 1995, c.
539, s. 15; 1999-369, s. 2.2; 2001-358, s. 5(b); 2001-387, ss. 33, 34, 35, 173, 175(a);
2001-413, s. 6; 2001-487, s. 62(e).)

2

§ 55A-1-41. Notice.

(a) Notice under this Chapter shall be in writing unless oral notice is authorized in the
corporation's articles of incorporation or bylaws and written notice is not specifically required by this
Chapter.

(b)  Notice may be communicated in person; by telephone, telegraph, teletype, or other form of
wire or wireless communication, or by facsimile transmission; or by mail or private carrier. If these
forms of personal notice are impracticable as to one or more persons, notice may be communicated to
such persons by publishing notice in a newspaper, or by radio, television, or other form of public
broadcast communication, in the county where the corporation has its principal place of business in the
State, or if it has no principal place of business in the State, the county where it has its registered office.

(c) Written notice by a domestic or foreign corporation to its member is effective when
deposited in the United States mail with postage thereon prepaid and correctly addressed to the
member's address shown in the corporation's current record of members.

(d) Written notice to a domestic or foreign corporation (authorized to conduct affairs in this
State) may be addressed to its registered agent at its registered office or to the corporation or its
secretary at its principal office shown in its articles of incorporation, the Designation of Principal
Office Address form, or any Corporation's Statement of Change of Principal Office Address form filed
with the Secretary of State. _

" (e) Except as provided in subsection (c) of this section, written notice is effective at the earliest
f the following:

(1)  When received;

(2)  Five days after its deposit in the United States mail, as evidenced by the postmark or
otherwise, if mailed with at least first-class postage thereon prepaid and correctly
addressed,;

(3) On the date shown on the return receipt, if sent by registered or certified mail, return
receipt requested, and the receipt is signed by or on behalf of the addressee;

4) If mailed with less than first-class postage, 30 days after its deposit in the United
States mail, as evidenced by the postmark or otherwise, if mailed with postage
thereon prepaid and correctly addressed;

) When delivered to the member's address shown in the corporation's current list of
members.

® Written notice is correctly addressed to a member of a domestic or foreign corporation if
addressed to the member's address shown in the corporation's current list of members. In the case of
members who are residents of the same household and who have the same address, the corporation's
bylaws may provide that a single notice may be given to such members jointly.

(g)  Oral notice is effective when actually communicated to the person entitled to oral notice.

(h) If tlhus Chapter prescribes notice requirements for particular circumstances, those
requirements govern. If articles of incorporation or bylaws prescribe notice requirements not
inconsistent with this section or other provisions of this Chapter, those requirements govern.

) Wiritten notice need not be provided in a separate document and may be included as part of a
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newsletter, magazine, or other publication regularly sent to members if conspicuously identified as
__anotice. (1993, c. 398, s. 1; 1995, c. 539, 5. 16.)

§§ 55A-1-42 through 55A-1-49. Reserved for future codification purposes.

Part 5. Private Foundations.

§ 55A-1-50. Private Foundations.
Except where otherwise determined by a court of competent jurisdiction, a corporation that is a
private foundation as defined in section 509(a) of the Internal Revenue Code of 1986:
(1) Shall distribute such amounts for each taxable year at such time and m such manner
as not to subject the corporation to tax under section 4942 of the Code.
2)  Shall not engage in any act of self-dealing as defined in section 4941(d) of the Code.
3) Shall not retain any excess business holdings as defined in section 4943(c) of the
Code.
4) Shall not make any investments in such manner as to subject the corporation to tax
under section 4944 of the Code.
(5) Shall not make any taxable expenditures as defined in section 4945(d) of the Code.
All references in this section to sections of the Code shall be to sections of the Internal Revenue
Code of 1986 as amended from time to time, or to corresponding provisions of subsequent internal
revenue laws of the United States. (1955, c. 1230; 1957, c. 783, 5. 7; 1969, c. 875, s. 4; 1971, c. 1136, s.
1; 1977, c. 236, s. 1, c. 663; 1979, c. 1027; 1985, c. 505; 1985 (Reg. Sess., 1986), c. 801, ss. 8-14;
1993, c. 398,s. 1.)

(
(

1§§ 55A-1-51 through 55A-1-59. Reserved for future codification purposes.

/7

Part 6. Judicial Relief.

§ 55A-1-60. Judicial relief.

(a) If for any reason it is impracticable for any corporation to call or conduct a meeting of its
members, delegates, or directors, or otherwise obtain their consent, in the manner prescribed by its
articles of incorporation, bylaws, or this Chapter, then upon petition of a director, officer, delegate,
member, or the Attorney General, the superior court may order that such a meeting be held or that a
written ballot or other method be used for obtaining the vote of members, delegates, or directors, n
such a manner as the court finds fair and equitable under the circumstances.

(b) The court shall, in an order issued pursuant to this section, provide for a method of notice
reasonably designed to give actual notice to all such persons who would be entitled to notice of a
meeting held pursvant to the articles of incorporation, bylaws, and this Chapter, and notice given in this
manuner shall be effective whether or not it results in actual notice to all such persons or conforms to the
notice requirements that would otherwise apply. Notice shall be given in this manner to all persons
determined by the court to be members or directors.

(c) The order issued pursuant to this section may, to the extent the court finds it reasonably
required under the circumstances, dispense with any requirement relating to the holding of or voting at
meetings or obtaining votes, including any requirement as to quorums or as to the number or
percentage of votes needed for approval, that would otherwise be imposed by the articles of
incorporation, bylaws, or this Chapter.

(d) Whenever practical any order issued pursuant to this section shall limit the subject matter of
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meetings or other forms of consent authorized to items, including amendments to the articles of
_ mcmporanon or bylaws, the resolution of which will or may enable the corporation to continue
- “managing its affairs without further resort to this section; provided, however, that an order under this
section may also authorize the obtaining of whatever votes and approvals are necessary for the
dissolution, merger, or sale of assets.

(e) Any meeting or other method of obtaining the vote of members, delegates, or directors
conducted pursuant.to an order issued under this section, and that complies with all the provisions of
the order, 1s for all purposes a valid meeting or vote, as the case may be, and shall have the same force
and effect as if it complied with every requirement imposed by the articles of incorporation, bylaws,
and this Chapter. (1993, c. 398, 5. 1.)

Article 2.
Organization.

§ 55A-2-01. Incorporators.

One or more persons may act as the incorporator or incorporators of a corporation by delivering
articles of incorporation to the Secretary of State for filing. (1955, c. 1230; 1969, c. 875, s. 1; 1971, c.
1231, . 1;1993,¢.398,s. 1)

§ 55A-2-02. Articles of incorporation.
(@)  The articles of incorporation shall set forth:

(1) A corporate name for the corporation that satisfies the requirements of G.S. 55D-20
and G.S. 55D-21;

(2)  If the corporation is a charitable or religious corporation, a statement to that effect if
it was corporated on or after the effective date of this Chapter;

(3) The street address, and the mailing address if different from the street address, of the
corporation's mitial registered office, the county in which the nitial registered office
1s located, and the name of the corporation's initial registered agent at that address;

4) The name and address of each incorporator;

(5) Whether or not the corporation will have members;

(6) Provisions not mconsistent with law regarding the distribution of assets on
dissolution; and

(7 The street address, and the mailing address, if different from the street address, of the
principal office, and the county in which the principal office is located.

(b)  The articles of incorporation may set forth any provision that under this Chapter is required
or permitted to be set forth in the bylaws, and may also set forth:

(1)  The purpose or purposes for which the corporation is organized, which may be, either
alone or in combination with other purposes, the transaction of any lawful activity:

(2)  The names and addresses of the individuals who are to serve as the initial directors;

(3)  Provisions not mconsistent with law regarding:

a. Managing and regulating the affairs of the corporation;

b. Defining, limiting, and regulating the powers of the corporation, its board of
directors, and members (or any class of members); and

c. The characteristics, qualifications, rights, limitations, and obligations attaching

to each or any class of members;
(4) A provision limiting or eliminating the personal liability of any director for monetary
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damages arising out of an action whether by or in the right of the corporation or otherwise

for breach of any duty as a director. No such provision shall be effective with respect
to (1) acts or omissions that the director at the time of the breach knew or believed
were clearly in conflict with the best interests of the corporation, (i) any liability
under G.S. 55A-8-32 or G.S. 55A-8-33, (i) any transaction from which the director
derived an improper personal ﬂnanc1al benefit, or (iv) acts or omissions occurring
prior to the date the provision became effective. As used herein, the term "umproper
personal financial benefit" does not include a director's reasonable compensation or
other reasonable incidental benefit for or on account of his service as a director,
trustee, officer, employee independent contractor, attorney, or consultant of the
corporation. A provision permitted by this Chapter in the articles of incorporation,
bylaws, or a contract or resolution indemnifying or agreeing to indemnify a director
against personal liability shall be fully effective Whether or not there is a provision in
the articles of incorporation limiting or eluninating personal liability.

() The articles of incorporation need not set forth any of the corporate powers enumerated 1n
this Chapter. (1955, c. 1230; 1957, ¢. 979, s. 11; 1959, c. 1161, s. 5; 1985 (Reg. Sess., 1986), c. 801, ss.
3, 4; 1993, ¢. 398, s. 1; 1995, c. 539, 5. 17; 2001-358, s. 20; 2001-387, ss. 173, 175(a); 2001-413, s. 6.)

§ 55A-2-03. Incorporation.

(a)  Unless a delayed effective date 1s specified, the corporate existence begins when the articles
of incorporation are filed.

(b) The Secretary of State's filing of the articles of incorporation is conclusive proof that the
incorporators satisfied all conditions precedent to incorporation except in a proceeding by the State to

ycancel or revoke the incorporation or involuntarily dissolve the corporation. (1955, c. 1230; 1967, c.
13 s.4; 1993, c. 398, s. 1.)

§ 55A-2-04. Reserved for future codification purposes.

§ 55A-2-05. Organization of corporation.
(a)  After incorporation:

(1)

(2)

If itial directors are named in the articles of incorporation, the initial directors shall
hold an organizational meeting at the call of a majority of the directors to complete
the organization of the corporation by appointing officers, adopting bylaws, and
conducting any other business brought before the meeting.

If initial directors are not named in the articles of mcorporation, the incorporator or
incorporators shall hold an organizational meeting at the call of a majority of the
incorporators (i) to elect directors and complete the organization of the corporation, or
() to elect a board of directors who shall complete the organization of the
corporation.

(b) Action required or permitted by this Chapter to be taken by incorporators at an
organizational meeting may be taken without a meeting if the action taken is evidenced by one or more
written consents describing the action taken and signed by each incorporator. If the incorporators act at
a meeting, the notice and procedural provisions of G.S. 55A-8-22, 55A-8-23, and 55A-8-24 shall

apply.

(c) An organizational meeting may be held in or out of this State. (1955, c¢. 1230; 1969, c. 875,
s. 2; 1985 (Reg. Sess., 1986), c. 801, s. 6; 1993, ¢. 398, 5. 1.)
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§ 55A-2-06. Bylaws.
o (a) The incorporators or board of directors of a corporation shall adopt initial bylaws for the
“corporation.
(b) The bylaws may contain any provision for regulating and managing the affairs of the

corporation that is not inconsistent with law or the articles of incorporation. (1955, c. 1230; 1993, c.
398, s. 1.)

§ 55A-2-07. Emergency bylaws.

(a)  Unless the articles of incorporation provide otherwise, the board of directors of a corporation
may adopt, amend, or repeal bylaws to be effective only in an emergency defined in subsection (d) of
this section. The emergency bylaws, which are subject to amendment or repeal by the members, may
make all provisions necessary for managing the corporation during the emergency, including:

(1)  Procedures for calling a meeting of the board of directors;
(2)  Quorum requirements for the meeting; and
(3) Designation of additional or substitute directors.

(b) All provisions of the regular bylaws consistent with the emergency bylaws remain effective
during the emergency. The emergency bylaws are not effective after the emergency ends.

() Corporate action taken in good faith in accordance with the emergency bylaws binds the
corporation, and the fact that the action was taken pursuant to emergency bylaws shall not be used to
impose liability on a corporate director, officer, employee, or agent.

(d) An emergency exists for purposes of this section if a quorum of the corporation's directors
cannot readily be assembled because of some catastrophic event. (1993, c. 398, s. 1.)

Article 3.
Purposes and Powers.

§ 55A-3-01. Purposes. :

(a)  Every corporation incorporated under this Chapter has the purpose of engaging in any lawful
activity unless a more limited purpose is set forth in its articles of incorporation.

(b) A corporation engaging in an activity that is subject to regulation under another statute of
this State may incorporate under this Chapter only if permitted by, and subject to all limitations of, the
other statute. (1955, ¢. 1230; 1993, c. 398, 5. 1.)

§ 55A-3-02. General powers.

(a)  <Unless its articles of incorporation or this Chapter provides otherwise, every corporation has
perpetual duration and succession in its corporate name and has the same powers as an individual to do
all things necessary or convenient to camry out its affairs, including without limitation, power:

(1)  To sue and be sued, complain and defend in its corporate name;

(2)  To have a corporate seal, which may be altered at will, and to use it, or a facsimile of
it, by impressing or affixing it or in any other manner reproducing it;

(3)  To make and amend bylaws not inconsistent with its articles of mncorporation or with
the laws of this State, for regulating and managing the affairs of the corporation;

(4) To purchase, receive, lease, or otherwise acquire, and own, hold, improve, use, and
otherwise deal with, real or personal property, or any legal or equitable interest in
property, wherever located;
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(5) To sell, convey, mortgage, pledge, lease, exchange, and otherwise dispose of all or
any part of its property;

(6) To purchase, receive, subscribe for, or otherwise acquire; own, hold, vote, use, sell,
mortgage, lend, pledge, or otherwise dispose of; and deal in and with shares or other
wmterests i, or obligations of, any other entity;

(7) To make contracts and guarantees, incur liabilities, borrow money, issue its notes,
bonds, and other obligations, and secure any of its obligations by mortgage or pledge
of any of its property, franchises, or income;

(8) To lend money, invest and reivest its funds, and receive and hold real and personal
property as security for repayment, except as limited by G.S. 55A-8-32;

%) To be a promoter, partner, member, associate or manager of any partnership, joint
venture, trust, or other entity;

(10) To conduct its affairs, locate offices, and exercise the powers granted by this Chapter
within or without this State;

(11)  To elect or appoint directors, officers, employees, and agents of the corporation,
define their duties, and fix their compensation;

(12) To pay pensions and establish pension plans, pension trusts, and other benefit and
mcentive plans for any or all of its current or former directors, officers, employees,
and agents;

(13) To make donations for the public welfare or for charitable, religious, cultural,
scientific, or educational purposes, and to make payments or donations not
inconsistent with law for other purposes that further the corporate interest;

(14) To impose dues, assessments, admission and transfer fees upon its members;

(15)  To establish conditions for admission of members, admit members and issue
memberships;

(16) To carry on a business;

(17)  To procure insurance for its benefit on the life or physical or mental ability of any
director, officer or employee and, in the case of a charitable or religious corporation,
any sponsor, contributor, pledgor, student or former student whose death or disability
might cause financial loss to the corporation, and for these purposes the corporation is
deemed to have an insurable interest in each such person; and to procure insurance for
its benefit on the life or physical or mental ability of any other person in whom it has
an insurable interest;

(18) To engage in any lawful activity that will aid governmental policy;

(19) To do all things necessary or convenient, not inconsistent with law, to further the
activities and affairs of the corporation.

(b) It shall not be necessary to set forth in the articles of incorporation any of the powers
enumerated in this section. (1955, c. 1230; 1957, c. 783, s. 7; 1969, c. 875, s. 4; 1971, c. 1136, s. 1;
1977, c. 236, s. 1, c. 663; 1979, c. 1027; 1985, c. 505; 1985 (Reg. Sess., 1986), c. 801, ss. 8-14; 1993,
c.398,s. 1.)

§ 55A-3-03. Emergency powers.
(a) In anticipation of or during an emergency defined in subsection (d) of this section, the board
of directors of a corporation may:
(1) Modify lines of succession to accommodate the incapacity of any director, officer,
employee, or agent; and
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(2) Relocate the principal office, designate alternative principal offices or regional
offices, or authorize the officers to do so.

(b) During an emergency defined in subsection (d) of this section, unless emergency bylaws
provide otherwise:

(1) Notice of a meeting of the board of directors need be given only to those directors it
is practicable to reach and may be given in any practicable manner, including by
publication and radio; and

(2)  One or more officers of the corporation present at a meeting of the board of directors
may be deemed to be directors for the meeting, in order of rank and within the same
rank in order of seniority, as necessary to achieve a quorum.

(©) Corporate action taken in good faith during an emergency under this section, to further the
ordinary affairs of the corporation, binds the corporation and the fact that the action is taken pursuant to
this section shall not be used to impose liability on a corporate director, officer, employee, or agent.

(d) An emergency exists for purposes of this section if a quorum of the corporation's directors
cannot readily be assembled because of some catastrophic event. (1993, c. 398, s. 1.)

§ 55A-3-04. Ultra vires.

(a) Except as provided in subsection (b) of this section, the validity of corporate action shall not
be challenged on the ground that the corporation lacks or lacked power to act.

(b) A corporation's power to act may be challenged:

(1)  Ina proceeding by a member or a director against the corporation to enjoin the act;

2) In a proceeding by the corporation, directly, derivatively, or through a receiver,
trustee, or other legal representative, against an incumbent or former director, officer,
employee, or agent of the corporation; or

(3) Ina proceeding by the Attorney General under G.S. 55A-14-30.

() In a proceeding by a member or a director under subdivision (b)(1) of this section to enjoin
an unauthorized corporate act, the court may enjoin or set aside the act, if equitable and if all affected
persons are parties to the proceeding, and may award damages for loss (other than anticipated profits)
suffered by the corporation or another party because of enjoining the unauthorized act. (1955, c. 1230;
1993, ¢. 398,5. 1.)

§ 55A-3-05. Exercise of corporate franchises not granted.

The Attorney General may upon the Attorney General's own mformation or upon complamt of a
private party bring an action in the name of the State to restrain any person from exercising corporate
franchises not granted. (1985 (Reg. Sess., 1986), c¢. 801, s. 5; 1993, ¢. 398, s. 1.)

§ 55A-3-06. Special powers; public parks and drives and certain recreational corporations.

Any corporation heretofore or hereafter formed for the purpose of creating and maintaining public
parks and drives shall have full power and authority to lay out, manage, and control parks and drives
within the State, under any rules and regulations as the corporation may prescribe and shall have power
to purchase and hold property and take gifts or donations for such purpose. It may hold property and
exercise such powers and trust for any town, city, township, or county, in connection with which the
parks and drives shall be maintained. Any city, town, township, or county, holding such property, may
vest and transfer the same to any such corporation for the purpose of controlling and maintaining the
same as public parks and drives under any regulations and subject to any conditions as may be

‘determuned upon by the city, town, township, or county. All such lands as the corporation may acquire
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shall be held in trust as public parks and drives, and shall be held open to the public under any rules,
laws, and regulations as the corporation may adopt through its board of directors, and it shall have

~~ power and authority to make and adopt all laws and regulations as it may determine upon for the

reasonable management of such parks and drives. The terms "public parks and drives" as used in this
section shall be construed so as to include playgrounds, recreational centers, and other recreational
activities and facilities which may be provided and established under the sponsorship of any county,
city, town, township, or school district in North Carolina and constructed or established with the
assistance of the government of the United States or any agency thereof. (1955, c. 1230; 1973, c. 695,
s.9;1993,c.398,s. 1.)

§ 55A-3-07. Certain corporations subject to Public Records Act and Open Meetings Law.

Any of the following corporations organized under this Chapter is subject to the Public Records Act
(Chapter 132 of the General Statutes) and the Open Meetings Law (Article 33C of Chapter 143 of the
General Statutes):

(1) A corporation organized under the terms of any consent decree and final judgment in
any civil action calling on a state officer to create the corporation, for the purposes of
receipt and distribution of funds allocated to the State of North Carolina to provide
economic impact assistance on account of one industry.

2) A corporation organized upon the request of the State for the sole purpose of
financing projects for public use. (1999-2, s. 7; 2001-84, s. 4.)

Article 4.
Names. ,
1§§ 55A-4-01 through 55A-4-05: Repealed by Session Laws 2001-358; s. 23, effective January 1,
2002. ,
Axticle 5.

Office and Agent.

§ 55A-5-01. Registered office and registered agent.

Each corporation must maintain a registered office and registered agent as required by Article 4 of
Chapter 55D of the General Statutes and 1s subject to service on the Secretary of State under that
Article. (1955, c. 1230; 1957, c¢. 979, s. 20; 1993, c. 398, s. 1; 1995, c. 400, s. 1; 2000-140, s. 101(d);
2001-358, s. 48(a); 2001-387, s. 173; 2001-413, s. 6.)

§ 55A-5-02: Repealed by Session Laws 2001-358, s. 48.
§ 55A-5-02.1: Transferred to § 55A-16-23 by Session Laws 2001-358, s. 48(d).

§§ 55A-5-03 through 55A-5-04: Repealed by Session Laws 2001-358, s. 48(c), effective January 1,
2002.

Article 6.
Members and Memberships.
Part 1. Admission of Members.
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corporatiyon may be joined in such proceeding. (1993, c. 398, s. 1.)

" - §§ 55A-6-25 through 55A-6-29. Reserved for future codification purposes.

Part 3. Resignation and Termination.

§ 55A-6-30. Resignation.

(a) Any member may resign at any time.

(b) The resignation of a member does not relieve the member from any obligations incurred or
commitments made to the corporation prior to resignation. (1993, c. 398, s. 1)

§ 55A-6-31. Termination, expulsion, and suspension.

(a) No member of a corporation may be expelled or suspended, and no membership may be
terminated or suspended, except in a manner that is fair and reasonable and 1s carried out in good faith.

(b) Auny proceeding challenging an expulsion, suspension, or termination shall be commenced
within one year after the member receives notice of the expulsion, suspension, or termination.

(c) A member who has been expelled or suspended may be liable to the corporation for dues,
assessments, or fees as a result of obligations incurred or commitments made by the member prior to
expulsion or suspension. (1955, c. 1230; 1993, c. 398, s. 1.)

§§ 55A-6-32 through 55A-6-39. Reserved for future codification purposes.

Part 4. Delegates.

§ 55A-6-40. Delegates.
' (a) A corporation may provide in its articles of mcmporahon or bylaws for delegates having
ome or all of the authority of members.
(b) The articles of incorporation or bylaws may set forth provisions relating to:
(1) The characteristics, qualifications, rights, limitations, and obligations of delegates,
including their selection and removal;
Calling, noticing, holding, and conducting meetings of delegates; and
Carrying on corporate activities during and between meetings of delegates. (1993, c.
398, s. 1.)

l\J

LJ.J

)
®)

Article 7.
Members' Meetings and.Voting; Derivative Proceedings.
Part 1. Meetings and Action Without Meetings.

§ 55A-7-01. Annual and regular meetings.

(a) A corporation having members with the right to vote for directors shall hold a meeting of
such members annually.

(b) A corporation with members may hold regular membership meetings at the tumes stated in or
fixed m accordance with the bylaws.

(©) Annual and regular membership meetings may be held in or out of this State at the place
stated in or fixed 1n accordance with the bylaws. If no place is stated in or fixed 1 accordance with the
bylaws, annual and regular meetings shall be held at the corporation’s principal office.

(d) At annual and regular meetings, the members shall consider and act upon such matters as
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may be raised consistent with the notice requirements of G.S. 55A-7-05 and G.S. 55A-7-22(d).

(e) The fatlure to hold an annual or regular meeting at a time stated in or fixed in accordance
“with the corporation's bylaws does not affect the validity of any corporate action. (1955, c. 1230; 1993,
c.398,5. 1.)

§ S5A-7-02. Special meeting.

(a) A corporation with members shall hold a special meeting of members:

(L) On call of its board of directors or the person or persons authorized to do so by the
articles of incorporation or bylaws; or

(2) Within 30 days after the holders of at least ten percent (10%) of all the votes entitled
to be cast on any issue proposed to be considered at the proposed special meeting
sign, date, and deliver to the corporation's secretary one or more written demands for
the meeting describing the purpose or purposes for which it is to be held.

(b) If not otherwise fixed under G.S. 55A-7-03 or G.S. 55A-7-07, the record date for
determining members entitled to demand a special meeting is the date the first member signs the
demand. ;

(c) Special meetings of members may be held in or out of this State at the place stated in or
fixed in accordance with the bylaws. If no place is stated or fixed in accordance with the bylaws,
special meetings shall be held at the corporation's principal office.

(d) Only those matters that are within the purpose or purposes described in the meeting notice
required by G.S. 55A-7-05 may be acted upon at a special meeting of members. (1955, c. 1230; 1993,
c.398,s. 1.)

. § 55A-7-03. Court-ordered meeting.
- (a) The superior court of the county where a corporation's principal office, or, if there is none in
-his State, its registered office, is located may, after notice is given to the corporation and upon such
further notice and opportunity to be heard, if any, as the court may deem appropriate under the
circumstances, summarily order a meeting to be held:
(1) On application of any member if an annual meeting was not held within 15 months
after the corporation's last annual meeting; or
(2) On application of a member who signed a demand for a special meeting valid under
G.S. 55A-7-02, if the corporation has not held the meeting as required by that section.
(b) The court may fix the time and place of the meeting, specify a record date for determining
those persons entitled to notice of and to vote at the meeting, prescribe the form and content of the
meeting notice, fix the quorum required for specific matters to be considered at the meeting (or direct
that the votes represented at the meeting constitute a quorum for action on those matters), and enter
other orders necessary to accomplish the purpose or purposes of the meeting.
(c) If the court orders a meeting, it may also order the corporation to pay all or part of the
member's costs (including reasonable attorneys' fees) incurred to obtain the order. (1993, ¢. 398, s. 1.)

§ 55A-7-04. Action by written consent.

(a) Action required or permitted by this Chapter to be taken at a meeting of members may be
taken without a meeting if the action is taken by all members entitled to vote on the action. The action
shall be evidenced by one or more written consents describing the action taken, signed before or after
such action by all members entitled to vote thereon, and delivered to the corporation for inclusion in
the minutes or filing with the corporate records.
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§ 55A-6-01. Members.
(a) A corporation may have one or more classes of members or may have no members.

» (b)  No person shall be admitted as a member without the person's consent. (1955, c¢. 1230; 1993,
c.398,s. 1.)

§§ 55A-6-02 through 55A-6-19. Reserved for future codification purposes.

Part 2. Members' Rights and Obligations.

§ 55A-6-20. Designations, qualifications, rights, and obligations of members.

If a corporation has members, the designations, qualifications, rights, and obligations of members
shall be set forth in or authorized by the articles of incorporation or bylaws, and may include any
provisions not mconsistent with law or the articles of incorporation with respect to:

(1) Conditions of admission and membership;

(2)  Voting rights and the manner of exercising voting rights;

(3)  The relative rights and obligations of members among themselves, to the corporation,

and with respect to the property of the corporation;

(4)  The manner of terminating membership in the corporation;

(5)  The nghts and obligations of the members and the corporation upon such termination;

(6) The transferability or nontransferability of memberships; and

(7 Any other matters.
Except as otherwise provided in or authorized by the articles of incorporation or bylaws, all members
shall have the same designations, qualifications, rights, and obligations. (1955, c. 1230; 1985 (Reg.
Sess., 1986), c. 801, s. 35; 1993, c. 398, s. 1.)

;‘; 55A-6-21. Prohibition of stock.
A corporation shall neither authorize nor issue shares of stock. (1955, c. 1230; 1985 (Reg. Sess.,
1986), c. 801, s. 32; 1993, c. 398, 5. 1.)

§ 55A-6-22. Member's liability to third parties.
A member of a corporation is not, as such, personally liable for the acts, debts, liabilities, or
obligations of the corporation. (1993, ¢. 398, s. 1.)

§ 55A-6-23. Member's liability for dues, assessments, and fees.

A member may become liable to the corporation for dues, assessments, or fees; provided, however,
that a provision in the articles of incorporation or bylaws or a resolution adopted by the board of
directors authorizing or imposing dues, assessments, or fees does not, of itself, create liability. (1993, c.
398,s.1.)

§ 55A-6-24. Creditor's action against member.

(a) A creditor of a corporation shall not bring a proceeding to enforce any liability of a member
to the corporation unless final judgment has been rendered in favor of the creditor against the
corporation and execution has been returned unsatisfied in whole or in part or unless a proceeding
against the corporation would be futile.

(b) All creditors of the corporation, with or without reducing their claims to judgment, may
intervene in any creditor's proceeding brought under subsection (a) of this section to collect and apply
‘he proceeds of obligations owed to the corporation. Any or all members who are indebted to the
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(b) If not otherwise determined under G.S. 55A-7-03 or G.S. 55A-7-07, the record date for
determining members entitled to take action without a meeting is the date the first member signs the

™, consent under subsection (a) of this section.

(©) A consent signed under this section has the effect of a meeting vote and may be described as
such in any document. (1977, c. 193, s.2; 1993, ¢. 398, s. 1.)

§ 55A-7-05. Notice of meeting.
(a) A corporation shall give notice of meetings of members by any means that is fair and
-reasonable and consistent with its bylaws.

(b) Any notice that conforms to the requirements of subsection (c) is fair and reasonable, but
other means of giving notice may also be fair and reasonable when all the circumstances are
considered; provided, however, that notice of matters referred to in subdivision (c)(2) of this section
shall be given as provided 1n subsection (c) of this section.

(¢)  Notice is fair and reasonable if:

(1) The corporation gives notice to all members entitled to vote at the meeting of the
place, date, and time of each annual, regular, and special meeting of members no
fewer than 10, or, if notice is mailed by other than first class, registered or certified
mail, no fewer than 30, nor more than 60 days before the meeting date;

(2)  Notice of an annual or regular meeting includes a description of any matter or matters
that shall be approved by the members under G.S. 55A-8-31, 55A-8-55, 55A-10-03,
55A-10-21, 55A-11-04, 55A-12-02, or 55A-14-02; and

(3)  Notice of special meeting includes a description of the matter or matters for which the
meeting is called.

o (@) Unless the bylaws require otherwise, if an annual, regular, or special meeting of members is
‘adjourned to a different date, time, or place, notice need not be given of the new date, time, or place, if
he new date, time, or place is announced at the meeting before adjournment. If a new record date for
the adjourned meeting is or must be fixed under G.S. 55A-7-07, however, notice of the adjourned
meeting shall be given under this section to the members of record entitled to vote at the meeting as of
the new record date.
(e) When giving notice of an annual, regular, or special meeting of members, a corporation shall
give notice of a matter a member intends to raise at the meeting if:
(1)  Requested in writing to do so by a person or persons entitled to call a special meeting
pursuant to G.S. 55A-7-02; and
2) The request is received by the secretary or president of the corporation at least 10
days before the corporation gives notice of the meeting. (1955, c. 1230; 1993, c. 398,
s. 1.)

§ 55A-7-06. Waiver of notice.

(a) A member may waive any notice required by this Chapter, the articles of incorporation, or
bylaws before or after the date and tune stated in the notice. The waiver shall be in writing, be signed
by the member entitled to the notice, and be delivered to the corporation for inclusion in the minutes or
filing with the corporate records.

(b) A member's attendance at a meeting:

(1) Waives objection to lack of notice or defective notice of the meeting, unless the
member at the beginning of the meeting objects to holding the meeting or conducting
business at the meeting; and
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(2) Waives objection to consideration of a particular matter at the meeting that is not
within the purpose or purposes described in the meeting notice, unless the member
objects to considering the matter before it 1s voted upon. (1955, c. 1230; 1993, c. 398,
s. L)

§ 55A-7-07. Record date.

(a) The bylaws of a corporation may fix or provide the manner of fixing a date as the record
date for determining the members entitled to notice of a members' meeting. If the bylaws do not fix or
provide for fixing a record date, the board of directors may fix a future date as the record date. If no
record date is fixed, members at the close of business on the business day preceding the day on which
notice is given are entitled to notice of the meeting.

(b) The bylaws of a corporation may fix or provide the manner of fixing a date as the record
date for determining the members entitled to vote at a members' meeting. If the bylaws do not fix or
provide for fixing a record date, the board of directors may fix a future date as the record date. If no
record date is fixed, members on the date of the meeting who are otherwise eligible to vote are entitled
to vote at the meeting.

(c) The bylaws may fix or provide the manner for determining a date as the record date for the
purpose of determining the members entitled to any rights in respect of any other lawful action. If the
bylaws do not fix or provide for fixing a record date, the board may fix in advance the record date. If
no record date is fixed, members at the close of business on the day on which the board adopts the
resolution relating to such action, or the 60th day prior to the date of such action, whichever is later, are
entitled to such rights.

(d) A record date fixed under this section shall not be more than 70 days before the meeting or

. action for which a determination of members is required.

(e) A determination of members entitled to notice of or to vote at a membership meeting is
cffective for any adjournment of the meeting unless the board fixes a new date for determining the right
to notice or the right to vote, which it shall do if the meeting 1s adjourned to a date more than 120 days
after the date fixed for the original meeting.

) If a court orders a meeting adjourned to a date more than 120 days after the date fixed for
the original meeting, it may provide that the original record date for notice or voting continues in effect
or it may fix a new record date for notice or voting. (1993, c. 398, s. 1.)

§ 55A-7-08. Action by written ballot.

(a)  Unless prohibited or limited by the articles of mcorporation or bylaws and without regard to
the requirements of G.S. 55A-7-04, any action that may be taken at any annual, regular, or special
meeting of members may be taken without a meeting if the corporation delivers a written ballot to
every member entitled to vote on the matter.

(b) A written ballot shall:

(1)  Set forth each proposed action; and
(2)  Provide an opportunity to vote for or against each proposed action.

(c) Approval by wiritten ballot pursuant to this section shall be valid only when the number of
votes cast by ballot equals or exceeds the quorum required to be present at a meeting authorizing the
action, and the number of approvals equals or exceeds the number of votes that would be required to
approve the matter at a meeting at which the same total number of votes were cast.

(d) All solicitations for votes by written ballot shall indicate the time by which a ballot shall be
~eceived by the corporation in order to be counted.
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(e)  Except as otherwise provided in the articles of incorporation or bylaws, a written ballot shall
ot be revoked. (1955, c. 1230; 1985 (Reg. Sess., 1986), c. 801, s. 35; 1993, c. 398, s. 1.)

.§§ 55A-7-09 through 55A-7-19. Reserved for future codification purposes.

Part 2. Voting.

§ 55A-7-20. Members' list for meeting.

(a) After fixing a record date for a notice of a meeting, a corporation shall prepare an
alphabetical list of the names of all its members who are entitled to notice of the meeting. The list shall
show the address and number of votes each member is entitled to cast at the meeting. The corporation
shall prepare on a current basis through the time of the membership meeting a list of members, if any,
who are entitled to vote at the meeting, but not entitled to notice of the meeting. This list shall be
prepared on the same basis as and be part of the list of members.

(b) Beginning two business days after notice is given of the meeting for which the list was
prepared and continuing through the meeting, the list of members shall be available at the corporation's
principal office or at a reasonable place identified in the meeting notice in the city where the meeting
will be held for inspection by any member for the purpose of communication with other members
concerning the meeting. A member, personally or by or with his representatives, is entitled on written
demand to inspect and, subject to the limitations of G.S. 55A-16-02(c) and G.S. 55A-16-05 and at his
expense, to copy the list at a reasonable time during the period it is available for inspection.

(c) The corporation shall make the list of members available at the meeting, and any member,
personally or by or with his representatives, is entitled to mspect the hst at any time durmg the meetulg
or any adjournment.

(d) If the corporatlon refuses to allow a member or his representative to mspect or copy the list

f members as permitted in subsections (b) and (c) of this section, the superior court of the county
where a corporation's principal office (or, if there is none in this State, its registered office) is located,
on application of the member, after notice is given to the corporation and upon such further evidence,
notice and opportunity to be heard, if any, as the court may deem appropriate under the circumstances,
may summarily order the inspection or copying at the corporation's expense. The court may postpone
the meeting for which the list was prepared until the inspection or copying is complete and may order
the corporation to pay-the member's costs, including reasonable attoreys' fees, incurred to obtain the
order.

(e) Refusal or failure to prepare or make available the members' list does not affect the validity
of action taken at the meeting. (1993, c. 398, s. 1.)

§ 55A-7-21. Voting entitlement generally.

(a) Unless the articles of incorporation or bylaws provide otherwise, each member is entitled to
one vote on each matter voted on by the members.

(b) Unless the articles of incorporation or bylaws provide otherwise, if a membership stands of
record in the names of two or more persons, their acts with respect to voting shall have the following
effect:

(1)  If only one votes, such act binds all; and
(2)  If more than one votes, the vote shall be divided on a pro rata basis.

(c) An amendment to the articles of incorporation or bylaws on which members are entitled to

vote, the purpose of which is to increase or decrease the number of votes any member is entitled to cast
1 any member action, shall be approved by the members entitled to vote on that action by a vote that
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would be sufficient to take the action before the amendment. (1955, c. 1230; 1985 (Reg. Sess.,
.. 1986), c. 801, 5. 35; 1993, c. 398, s. 1: 1995, ¢. 400, 5. 2.)

5 55A-7-22. Quorum requirements.

(a) Unless this Chapter, the articles of incorporation, or bylaws provide for a higher or lower
quorum, ten percent (10%) of the votes entitled to be cast on a matter shall be represented at a meeting
of members to constitute a quorum on that matter. Once a member 1s represented for any purpose at a
meeting, the member is deemed present for quorum purposes for the remainder of the meeting and for
any adjournment of that meeting unless a new record date is or must be set for that adjourned meeting.

(b) A bylaw amendment to decrease the quorum for any member action may be approved by the
members entitled to vote on that action or, unless prohibited by the bylaws, by the board of directors.

(c) A bylaw amendment to increase the quorum required for any member action shall be
approved by the members entitled to vote on that action.
(d) Unless one-third or more of the votes entitled to be cast in the election of directors are

represented in person or by proxy, the only matters that may be voted upon at an annual or regular
meeting of members are those matters that are described in the meeting notice. (1955, c. 1230; 1993, c.
398,s. 1.)

§ 55A-7-23. Voting requirements.

(a) Unless this Chapter the articles of incorporation, or the bylaws require a greater vote or
voting by class, if a quorum is present, the affirmative vote of a majority of the votes cast is the act of
the members.

(b) An amendment to the articles of incorporation or bylaws on which members are entitled to
vote, the purpose of which is to increase or decrease the vote required for any member action, shall be
approved by the members entitled to vote on that action by a vote that would be sufficient to take the

ction before the amendment. (1955, c. 1230; 1993, c. 398, s. 1; 1995, c. 400, s. 3.)

§ 55A-7-24. Proxies.

(a) Unless the articles of incorporation or bylaws prohibit or limit proxy voting, a member may
vote in person or by proxy. A member may appoint one or more proxies to vote or otherwise act for
him by signing an appointment form, either personally or by his attorney-in-fact. A photocopy,
telegram, cablegram, facsimile transmission, or equivalent reproduction of a writing appointing one or
more proxies, shall be deemed a valid appointment form within the meaning of this section. In addition,
if and to the extent permitted by the nonprofit corporation, a member may appoint one or more proxies
(1) by an electronic mail message or other form of electronic, wire, or wireless communication that
provides a written statement appearing to have been sent by the member, or (ii) by any kind of
electronmic or telephonic transmission, even if not accompamed by written communication, under
circumstances or together with information from which the nonprofit corporation can reasonably
assume that the appointment was made or authorized by the member. :

(b) An appointment of a proxy is effective when received by the secretary or other officer or
agent authorized to tabulate votes. An appointment is valid for 11 months unless a different period is
expressly provided m the appointment form.

(c) An appointment of a proxy is revocable by the member unless the appointment form
conspicuously states that it is urevocable and the appomtment 1s coupled with an interest. An
appointment made urrevocable under this subsection shall be revocable when the mterest with which it
s coupled is extinguished. A transferee for value of an mterest subject to an irrevocable appoimtment
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may revoke the appointment if he did not have actual knowledge of its irrevocability.

e (d) The death or incapacity of the member appointing a proxy does not affect the right of the
corporation to accept the proxy's authority unless notice of the death or incapacity is received by the
secretary or other officer or agent authorized to tabulate votes before the proxy exercises authority
under the appointment.

(e) A revocable appomtment of a proxy is revoked by the person appointing the proxy:

(1) Attending any meeting and voting in person; or

(2)  Signing and delivering to the secretary or other officer or agent authorized to tabulate
proxy votes either a writing stating that the appointment of the proxy is revoked or a
subsequent appointment form.

@ Subject to G.S. 55A-7-27 and to any express limitation on the proxy's authority appearing
on the face of the appointment form, a corporation is entitled to accept the proxy's vote or other action
as that of the member making the appointment. (1955, c. 1230; 1985 (Reg. Sess., 1986), c. 801, s. 35;
1995, c. 398, s. 1; 1999-139, s. 1.)

§ 55A-7-25. Voting for directors; cumulative voting.

(a) Unless otherwise provided in the articles of incorporation, the bylaws, or an agreement valid
under G.S. 55A-7-30, directors are elected by a plurality of the votes cast by the members entitled to
vote in the election at a meeting at which a quorum is present. If the articles of incorporation, bylaws,
or an agreement valid under G.S. 55A-7-30 provides for cumulative voting by members, members may
so vote, by multiplying the number of votes the members are entitled to cast by the number of directors
for whom they are entitled to vote, and casting the product for a single candidate or distributing the
product among two or more candidates.

N (b) Members otherwise entitled to vote cumulatively shall not vote cumulatively at a particular
“ueeting unless:

(1) The meeting notice or statement accompanying the notice states that cumulative
voting will take place; or
(2) A member or proxy who has the right to cumulate his votes announces in open

meeting, before voting for directors starts, his intention to vote cumulatively; and if
such announcement is made, the chair shall declare that all persons entitled to vote
have the right to vote cumulatively, shall announce the number of votes entitled to be
cast, and shall grant a recess of not less than one hour nor more than four hours, as the
chair shall determine, or of such other period of tume as is unanimously then agreed
upon.

(c) A durector elected by cumulative voting may be removed by the members without cause if
the requirements of G.S. 55A-8-08 are met unless the votes cast against removal would be sufficient to
elect such director if voted cumulatively at an election at which the same total number of votes were
cast and the entire number of directors elected at the time of the director's most recent election were
then being elected. (1955, c. 1230; 1985 (Reg. Sess., 1986), c. 801, s. 35; 1993, c. 398, s. 1.)

§ 55A-7-26. Other methods of electing directors.
A corporation may provide in its articles of incorporation or bylaws for election of directors by
members or delegates:
(1)  On the basis of chapter or other organizational unit;
(2) By region or other geographic unit;
(3) By preferential voting; or
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(4) By any other reasonable method. (1955, c. 1230; 1973, c. 192, ss. 1, 2; 1985, (Reg.
Sess., 1986), c. 801, ss. 19, 21; 1993, c. 398, s. 1)

§ 55A-7-27. Corporation's acceptance of votes.

(a)  If the name signed on a vote, consent, waiver, or proxy appointment corresponds to the name
of a member, the corporation if acting in good faith is entitled to accept the vote, consent, waiver, or
proxy appointment and give 1t effect as the act of the member.

(b) If the name signed on a vote, consent, waiver, or proxy appointment does not correspond to
the record name of a member, the corporation if acting in good faith is nevertheless entitled to accept
the vote, consent, waiver, or proxy appointment and give it effect as the act of the member if:

(1)  The member is an entity and the name signed purports to be that of an officer or agent

of the entity; -

(2) The name signed purports to be that of an attormey-in-fact of the member and, if the
corporation requests it, evidence acceptable to the corporation of the signatory's
authority to sign for the member is presented with respect to the vote, consent, waiver,
Or proxy appointment;

3) Two or more persons hold the membership as cotenants or fiduciaries and the name
signed purports to be the name of at least one of the coholders and the person signing
appears to be acting on behalf of all the coholders; or

(4)  Inthe case of a corporation other than a charitable or religious corporation:

a. The name signed purports to be that of an administrator, executor, guardian, or
conservator representing the member and, if the corporation requests i,
evidence of fiduciary status acceptable to the corporation is presented with

respect to the vote, consent, waiver, or proxy appointment;

b. The name signed purports to be that of a receiver or trustee in bankruptcy of
the member, and, if the corporation requests it, evidence of this status
acceptable to the corporation 1s presented with respect to the vote, consent,
walver, or proxy appoitment.

(c) The corporation is entitled to reject a vote, consent, waiver, or proxy appointment if the
secretary or other officer or agent authorized to tabulate votes, acting in good faith, has reasonable
basis for doubt about the validity of the signature on it or about the signatory's authority to sign for the
member.

(d) The corporation and its officer or agent who accepts or rejects a vote, consent, waiver, or
proxy appointment in good faith and in accordance with the standards of this section are not liable in
damages to the member for the consequences of the acceptance or rejection.

(e) Corporate action based on the acceptance or rejection of a vote, consent, waiver, or proxy
appointment under this section is valid unless a court of competent jurisdiction determines otherwise.
(1993, c. 398, s. 1; 1995, c. 509, s. 27.)

§ 55A-7-28. Reserved for future codification purposes.
§ 55A-7-29. Reserved for future codification purposes.

Part 3. Voting Agreements.

§ 55A-7-30. Voting agreements.
(a) Two or more members may provide for the manner in which their voting rights will be
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exercised by signing an agreement for that purpose. The agreement may be valid for a period of up
_to 10 years. All or some of the parties to the agreement may extend it for more than 10 years from the
“date the first party signs the extension agreement, but the extension agreement binds only those parties
signing it. For charitable or religious corporations, such agreements shall have a reasonable purpose
not inconsistent with the corporation's charitable or religious purposes.

(b) Subject to subsection (a) of this section, a voting agreement created under this section-:may
be specifically enforceable. —

(c) The provisions of a voting agreement created under this section will bind a transfelee of a
membership covered by the agreement only if the transferee acquires the membership with knowledge
of the provisions. (1993, c. 398, s. 1.)

§§ 55A-7-31 through 55A-7-39. Reserved for future codification purposes.

Part 4. Derivative Proceedings.

§ 55A-7-40. Derivative proceedings.

(a) An action may be brought in a superior court of this State, which shall have exclusive
original jurisdiction over actions brought hereunder, in the right of any domestic or foreign corporation
by any member or director, provided that, in the case of an action by a member, the plamtiff or
plaintiffs shall allege, and it shall appear, that each plaintiff-member was a member at the time of the
transaction of which he complains.

(b) The complaint shall allege with particularity the efforts, if any, made by the plaintiff to
obtain the action the plaintiff desires from the directors or comparable authority and the reasons for the
plaintiff's failure to obtain the action or for not making the effort. Whether or not a demand for action

“was made, if the corporation commences an investigation of the charges made in the demand or
.omplaint, the court may stay any proceedings until the investigation is completed.

(c) Upon motion of the corporation, the court may appoint a committee composed of two or
more disinterested directors or other disinterested persons, acceptable to the corporation, to determine
whether it is in the best interest of the corporation to pursue a particular legal right or remedy. The
committee shall report its findings to the court. After considering the report and any other relevant
evidence, the court shall determine whether the proceeding should be continued.

(d) Such action shall not be discontinued, dismissed, compromised, or settled without the
approval of the court. The court, in its discretion, may direct that notice, by publication or otherwise,
shall be given to any directors, members, creditors, and other persons whose interests it determines will
be substantially affected by the discontinuance, dismissal, compromise, or settlement. If notice is so
directed to be given, the court may determine which one or more of the parties to the action shall bear
the expense of giving the same, in such amount as the court shall determine and find to be reasonable
in the circumstances, and the amount of the expense shall be awarded as costs of the action.

(e) If the action on behalf of the corporation is successful, in whole or in part, whether by means
of a compromise and settlement or by a judgment, the court may award the plamntiff the reasonable
expenses of maintaining the action, including reasonable attorneys' fees, and shall direct the plaintiff to
account to the corporation for the remainder of any proceeds of the action.

H In any such action, the court, upon final judgment and a finding that the action was brought
without reasonable cause, may require the plaintiff or plaintiffs to pay to the defendant or defendants
the reasonable expenses, including attorneys' fees, incurred by them in the defense of the action.

(g) In proceedings hereunder, no member shall be entitled to obtain or have access to any
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communication within the scope of the corporation's attorney-client privilege which could not be
_obtained by or would not be accessible to a party in an action other than on behalf of the corporation.
(1985 (Reg. Sess., 1986), c. 801, 5. 34; 1993, ¢. 398, 5. 1.)

Article 8.
Directors and Officers.
Part 1. Board of Directors.

§ 55A-8-01. Requirement for and duties of board.

(a) Except as provided in subsection (c) of this section, each corporation shall have a board of
directors.

(b) All corporate powers shall be exercised by or under the authority of, and the affairs of the
corporation managed under the direction of, its board of directors, except as otherwise provided in the
articles of incorporation.

(c) A corporation may dispense with or limit the authority of a board of directors by describing
in its articles of incorporation who will perform some or all of the duties of a board of directors; but no
such limitation upon the authority which the board of directors would otherwise have shall be effective
against other persons without actual knowledge of such limitation.

(d) To the extent the articles of incorporation vests authority of the board of directors in an
individual or group other than the board of directors, the individual or group in the exercise of such
authority shall be deemed to be acting as the board of directors for all purposes of this Chapter. (1955,
c. 1230; 1985 (Reg. Sess., 1986), c. 801, s. 18; 1993, ¢. 398, s. 1.)

- 7\§ 55A-8-02. Qualifications of directors.

The articles of incorporation or bylaws may prescribe qualifications for directors. A director need
not be a resident of this State or a member of the corporation unless the articles of incorporation or
bylaws so prescribe. (1955, c. 1230; 1985 (Reg. Sess., 1986), c. 801, s. 18; 1993, ¢. 398, s. 1)

§ 55A-8-03. Number of directors.

(a) A board of directors shall consist of one or more natural persons, with the number specified
in or fixed in accordance with the articles of incorporation or bylaws.

(b)  The number of directors may be increased or decreased from time to time by amendment to
or in the manner prescribed in the articles of incorporation or bylaws.

(c) The articles of incorporation or bylaws may establish a variable range for the size of the
board of directors by fixing a minimum and maximum number of directors. If a variable range is
established, the number of directors may be fixed or changed from time to time, within the minimum
and maximum, by the members entitled to vote for directors or (unless the articles of incorporation or
an agreement valid under G.S. 55A-7-30 shall otherwise provide) the board of directors. If the
corporation has members entitled to vote for directors, only such members may change the range for
the size of the board or change from a fixed to a variable-range size board or vice versa. (1955, c. 1230;
1973, c. 192, ss. 1, 2; 1985 (Reg. Sess., 1986), c. 801, ss. 19-21; 1993, ¢. 398,s. 1.)

§ 55A-8-04. Election, designation, and appointment of directors.

(a) If the corporation has members entitled to vote for directors, all the directors (except the
wmitial directors) shall be elected at the first annual meeting of such members, and at each annual
neeting thereafter, unless the articles of incorporation or bylaws provide some other time or method of
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election, or provide that some of the directors are appointed by some other person or are

__designated. If the articles of incorporation authorize dividing the members into classes, the articles of
‘zmcorporanon may also authorize the election of all or a spec:ﬁed number of directors by the members
of one or more authorized classes.

(b) If the corporation does not have members entitled to vote for directors, all the directors
(except the imitial directors) shall be elected, appointed, or designated as provided m the articles of
incorporation or bylaws. If no method of designation or appointment is set forth in the articles of
incorporation or bylaws, the directors (other than the initial directors) shall be elected by the board of
directors.

(©) If any member entitled to vote for directors so demands, election of directors by the
members shall be by ballot, unless the articles of incorporation or bylaws otherwise provide. (1955, c.
1230; 1973, c. 192, ss. 1, 2; 1985 (Reg. Sess., 1986), c. 801, ss. 19-21; 1993, ¢. 398, s. 1.)

§ 55A-8-05. Terms of directors generally.

(a) The articles of incorporation or bylaws may specify the terms of directors. In the absence of
a contrary provision in the articles of incorporation or bylaws, the term of each director shall be one
year, and directors may serve successive terms.

(b) A decrease in the number of directors or term of office does not shorten an incumbent
director's term.

(©) Except as provided in the articles of incorporation or bylaws:

(1) The term of a director filling a vacancy in the office of a director elected by members
expires at the next election of directors by members; and

(2) The term of a director filling any other vacancy expires at the end of the unexpired
term that such director is filling.

(d) Despite the expiration of a director's term, the director continues to serve until the director's
successor is elected, designated, or appointed and qualifies, or until there is a decrease in the number of
directors. (1955, c. 1230; 1973, ¢c. 192, ss. 1, 2; 1985 (Reg. Sess., 1986), c. 801, ss. 19-21; 1993, c. 398,
s. 1; 1995, c. 509, s. 28.)

§ 55A-8-06. Staggered terms for directors.

The articles of incorporation or bylaws may provide for staggering the terms of directors by
dividing the total number of directors into groups. The terms of office of the several groups need not
be uniform. (1955, c. 1230; 1973, c. 192, ss. 1, 2; 1985 (Reg. Sess., 1986), c. 801, ss. 19-21; 1993, c.
398,s.1.)

§ 55A-8-07. Resignation of directors.

(a) A director may resign at any time by communicating his resignation to the board of
directors, its presiding officer, or to the corporation.
(b) A resignation is effective when it i1s communicated unless the notice specifies a later

effective date or subsequent event upon which it will become effective. (1993, c. 398, s. 1.)

§ 55A-8-08. Removal of directors elected by members or directors.

(a) The members may remove one or more directors elected by them with or without cause
unless the articles of incorporation provide that directors may be removed only for cause.

(b) If a director is elected by a class, chapter or other organizational unit, or by region or other
~veographic grouping, the director may be removed only by that class, chapter, unit, or grouping.
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(c) Except as provided i subsection (1) of this section, a director may be removed under
_subsection (a) or (b) of this section, only if the number of votes cast to remove the director would be
-~ sufficient to elect the director at a meeting to elect directors.

(d)  If cumulative voting is authorized, a director shall not be removed:

(1) If the number of votes: or
(2) If the director was elected by a class, chapter, unit, or grouping of members, the
number of votes of that class, chapter, unit, or grouping;
sufficient to elect the director under cumulative voting, if an election were then being held, 1s voted
against the director's removal.

() A durector elected by members may be removed by the members only at a meeting called for
the purpose of removing the director and the meeting notice shall state that the purpose, or one of the
purposes, of the meeting is removal of the director.

® In computing whether a director is protected from removal under subsections (b) through (d)
of this section, it should be assumed that the votes against removal are cast in an election for the
number of directors of the class to which the director to be removed belonged on the date of that
director's election.

(g) An entire board of directors may be removed under subsections (a) through (e) of this
section.

(h) A majority of the directors then in office or such greater number as is set forth in the articles
of incorporation or bylaws may, subject to any limitation in the articles of incorporation or bylaws,
remove any director elected by the board of directors; provided, however, that a director elected by the
board to fill the vacancy of a director elected by the members may be removed by the members, but not
the board.

(1) Notwithstanding any other provision of this section, if, at the beginning of a director's term

n the board of directors, the articles of incorporation or bylaws provide that the director may be
removed by the board for missing a specified number of board meetings, the board may remove the
director for failing to attend the specified number of meetings. The director may be removed only if a
majority of the directors then in office vote for the removal.

() Notwithstanding any other provision of this section, the articles of incorporation or bylaws
may provide that directors elected after the effective date of such provision shall be removed
automatically for missing a specified number of board meetings.

(k) The articles of incorporation may:

(1) Limit the application of this section in the case of a charitable or religious
corporation; and ‘

(2)  Set forth the vote and procedures by which the board of directors or any person may
remove with or without cause a director elected by the members or the board. (1955,
c. 1230; 1973, ¢. 192, ss. 1, 2; 1985 (Reg. Sess., 1986), c. 801, ss. 19-21; 1993, c. 398,
s. 1)

§ 55A-8-09. Removal of designated or appointed directors.
(a) A designated director may be removed by an amendment to the articles of incorporation or
bylaws deleting or changing the provision containing the designation. :
(b) Except as otherwise provided in the articles of imncorporation or bylaws:
(1) An appointed director may be removed with or without cause by the person
appointing the director;
(2)  The person removing the director shall do so by giving written notice of the removal
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to the director and to the corporation; and
(3) A removal is effective when the notice is effective unless the notice specifies a future
effective date.

(c) Notwithstanding any other provision of this section, the articles of mcorporation or bylaws
may provide that directors appointed after the effective date of such provision shall be removed
automatically for missing a specified number of board meetings. (1955, c. 1230; 1973, ¢c. 192, ss. 1, 2;
1985 (Reg. Sess., 1986), c. 801, ss. 19-21; 1993, c. 398, s. 1.)

§ 55A-8-10. Removal of directors by judicial proceeding.

(a)  The superior court of the county where a corporation's principal office (or, if there i1s none in
this State, its registered office) is located may remove any director of the corporation from office in a
proceeding commenced either by the corporation or by its members holding at least ten percent (10%)
of the votes entitled to be cast of any class of members, if the court finds that:

(1) The director engaged in fraudulent or dishonest conduct, or gross abuse of authority
or discretion, with respect to the corporation, or a final judgment has been entered
finding that the director has violated a duty set forth in G.S. 55A-8-30 through G.S.
55A-8-33, and

(2)  Removal is in the best interest of the corporation.

(b) The court that removes a director may bar the director from serving on the board of directors
for a period prescribed by the court.

(c) If members commence a proceeding under subsection (a) of this section, the corporation
shall be made a party defendant. (1993, c. 398, s. 1.)

- ~.§ 55A-8-11. Vacancy on board.

(a)  Unless the articles of incorporation or bylaws provide otherwise, and except as provided in
subsections (b) and (c) of this section, if a vacancy occurs on a board of directors, including, without
limitation, a vacancy resulting from an increase in the number of directors or from the failure by the
members to elect the full authorized number of directors, the vacancy may be filled:

(1) By the members entitled to vote for directors, if any, or if the vacant office was held
by a director elected by a class, chapter or other organizational unit, or by region or
other geographic grouping, by the members of that class, chapter, unit, or grouping;

(2) By the board of directors; or

(3) If the directors remaining in the office constitute fewer than a quorum of the board,
by the affirmative vote of a majority of all the directors, or by the sole director,
remaining in office. '

(b) Unless the articles of incorporation or bylaws provide otherwise, if a vacant office was held
by an appointed director, only the person who appointed the director may fill the vacancy.

(c) If a vacant office was held by a designated director, the vacancy shall be filled only as
provided in the articles of incorporation or bylaws.

(d) A vacancy that will occur at a specific later date (by reason of a resignation effective at a
later date under G.S. 55A-8-07(b) or otherwise) may be filled before the vacancy occurs but the new
director shall not take office until the vacancy occurs. (1955, c¢. 1230; 1993, c. 398, s. 1.)

§ 55A-8-12. Compensation of directors.

Unless the articles of incorporation provide otherwise, a board of directors may fix the
ompensation of directors. (1985 (Reg. Sess., 1986), c. 801, s. 26; 1993, c. 398, s. 1.)
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§§ 55A-8-13 through 55A-8-19. Reserved for future codification purposes.

\

Part 2. Meetings and Action of the Board.

§ 55A-8-20. Regular and special meetings.

(a) The board of directors may hold regular or special meetings in or out of this State.

(b)  Unless the articles of incorporation or bylaws provide otherwise, the board of directors may
permit any or all directors to participate in a regular or special meeting by, or conduct the meeting
through the use of, any means of communication by which all directors participating may
simultaneously hear each other during the meeting. A director participating in a meeting by this means
is deemed to be present in person at the meeting. (1955, c. 1230; 1973, c. 314, s. 3; 1985 (Reg. Sess.,
1986), c. 801, ss. 24, 25; 1993, c. 398, s. 1.)

§ 55A-8-21. Action without meeting.

(a) Unless the articles of incorporation or bylaws provide otherwise, action required or
permitted by this Chapter to be taken at a board of directors' meeting may be taken without a meeting if
the action is taken by all members of the board. The action shall be evidenced by one or more written
consents signed by each director before or after such action, describing the action taken, and included
in the minutes or filed with the corporate records reflecting the action taken.

(b) Action taken under this section is effective when the last director signs the consent, unless
the consent specifies a different effective date.

(c) A consent signed under this section has the effect of a meeting vote and may be described as

such in any document. (1973, c. 314, s. 3; 1993, c. 398, s. 1.)

™

)
3 55A-8-22. Notice of meetings.

(a) Unless the articles of incorporation or bylaws provide otherwise, regular meetings of the
board of directors may be held without notice of the date, time, place, or purpose of the meeting.

(b) Special meetings of the board of directors shall be held upon such notice as is provided in
the articles of incorporation or bylaws, or in the absence of any such provision, upon notice sent by any
usual means of communication not less than five days before the meeting. The notice need not
describe the purpose of the special meeting unless required by: (i) this Chapter, (i1) the articles of
mcorporation, or (iit) the bylaws.

(c) Unless the articles of incorporation or bylaws provide otherwise, the presiding officer of the
board, the president or twenty percent (20%) of the directors then in office may call and give notice of
a meeting of the board. (1955, c. 1230; 1985 (Reg. Sess., 1986), c. 801, ss. 24, 25; 1993, ¢. 398, s. 1.)

§ 55A-8-23. Waiver of notice.

(a) A director may waive any notice required by this Chapter, the articles of incorporation, or
bylaws before or after the date and time stated in the notice. Except as provided by subsection (b) of
this section, the waiver shall be in writing, signed by the director entitled to the notice, and filed with
the minutes or corporate records.

(b) A director's attendance at or participation in a meeting waives any required notice to him of
the meeting unless the director at the beginning of the meeting (or promptly upon his arrival) objects to
holding the meeting or transacting business at the meeting and does not thereafter vote for or assent to
action taken at the meeting. (1955, c. 1230; 1985 (Reg. Sess., 1986), c. 801, ss. 24, 25; 1993, c. 398, s.
11995, ¢. 509, 5. 29.)
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§ 55A-8-24. Quorum and voting.
™ (a)  Except as otherwise provided in: (1) this Chapter, (i1) the articles of incorporation, or (i11) the
bylaws, a quorum of a board of directors consists of a majority of the directors in office immediately
before a meeting begins. In no event may the articles of incorporation or bylaws authorize a quorum of
fewer than one-third of the number of directors in office.

(b) If a quorum is present when a vote is taken, the affirmative vote of a majority of directors
present is the act of the board unless: (i) this Chapter, (i) the articles of incorporation, or (iii) the
bylaws require the vote of a greater number of directors.

(©) A director who is present at a meeting of the board of directors or a committee of the board
of directors when corporate action is taken is deemed to have assented to the action taken unless:

(1)  He objects at the begining of the meeting (or promptly upon his arrival) to holding it
or transacting business at the meeting;

2) His dissent or abstention from the action taken is entered n the minutes of the
meeting; or

3) He files written notice of his dissent or abstention with the presiding officer of the
meeting before its adjournment or with the corporation immediately after adjournment
of the meeting. The right of dissent or abstention is not available to a director who
votes 1n favor of the action taken. (1955, c. 1230; 1985 (Reg. Sess., 1986), c. 801, s.
33; 1993, c. 398, s. 1.)

§ 55A-8-25. Committees of the board.

(a) Unless the articles of incorporation or bylaws provide otherwise, a board of directors may
.create one or more comumittees of the board and appomt members of the board to serve on them. Each
~onunittee shall have two or more members, who serve at the pleasure of the board.

(b) The creation of a committee and appointment of members to it shall be approved by the
greater of:

(1) A majority of all the directors in office when the action is taken; or
(2) The number of directors required by the articles of incorporation or bylaws to take
action under G. S. 55A-8-24.

(©) G.S. 55A-8-20 through G.S. 55A-8-24, which govern meetings, action without meetings,
notice and waiver of notice, and quorum and voting requirements of the board, apply to committees of
the board and their members as well. '

(d)  To the extent specified by the board of directors or in the articles of incorporation or bylaws,
each committee of the board may exercise the board's authority under G.S. 55A-8-01.

(e) A committee of the board shall not, however:

(1)  Authorize distributions;

2) Recommend to members or approve dissolution, merger or the sale, pledge, or
transfer of all or substantially all of the corporation's assets;

(3)  Elect, appoint or remove directors, or fill vacancies on the board of directors or on
any of its committees; or

(4)  Adopt, amend, or repeal the articles of incorporation or bylaws.

63) The creation of, delegation of authority to, or action by a committee does not alone
constitute compliance by a director with the standards of conduct described in G.S. 55A-8-30. (1955, c.
1230; 1969, c. 875, s. 5; 1985 (Reg. Sess., 1986), c. 801, ss. 22, 23; 1993, c. 398, 5. 1.)
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§§ 55A-8-26 through 55A-8-29. Reserved for future codification purposes.

T
\

Part 3. Standards of Conduct.

§ 55A-8-30. General standards for directors.
(a) A director shall discharge his duties as a director, including his duties as a member of a
committee:
(D) In good faith;
(2) With the care an ordinarily prudent person in a like position would exercise under
simular circumstances; and
(3) In a manner the director reasonably believes to be in the best interests of the
corporation.

(b) In discharging his duties, a director 1s entitled to rely on information, opinions, reports, or
statements, including financial statements and other financial data, if prepared or presented by:

(1) One or more officers or employees of the corporation whom the director reasonably
believes to be reliable and competent in the matters presented;

(2) Legal counsel, public accountants, or other persons as to matters the director
reasonably believes are within their professional or expert competence; or

(3) A committee of the board of which he is not a member if the director reasonably
believes the committee merits confidence.

(©) A director is not entitled to the benefit of subsection (b) of this section if he has actual
knowledge concerning the matter in question that makes reliance otherwise permitted by subsection (b)
of this section unwarranted. :

(d) A director is not liable for any action taken as a director, or any failure to take any action, if

“he performed the duties of his office in compliance with this section.

(e) A director's personal liability for monetary damages for breach of a duty as a director may be
limited or eliminated only to the extent provided in G.S. 55A-8-60 or permitted in G.S. 55A-2-02(b)
(4), and a director may be entitled to indemnification against liability and expenses pursuant to Part 5
of Article 8 of this Chapter.

® A director shall not be deemed to be a trustee with respect to the corporation or with respect
to any property held or administered by the corporation, including without limit, property that may be
subject to restrictions imposed by the donor or transferor of such property. (1985 (Reg. Sess., 1986), c.
801, s. 29: 1993, c. 398, 5. 1.)

§ 55A-8-31. Director conflict of interest.

(a) A conflict of interest transaction is a transaction with the corporation in which a director of
the corporation has a direct or indirect interest. A conflict of interest transaction is not voidable by the
corporation solely because of the director's interest in the transaction if any one of the following is true:

(1) The material facts of the transaction and the director's mterest were disclosed or
known to the board of directors or a committee of the board and the board or
committee authorized, approved, or ratified the transaction;

(2) The material facts of the transaction and the director's interest were disclosed or
known to the members entitled to vote and they authorized, approved, or ratified the
transaction; or

(3)  The transaction was fair to the corporation.

(b) For purposes of this section, a director of the corporation has an indirect interest in a
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transaction if:
(1)  Another entity in which he has a material financial interest or in which he 1s a general
partner is a party to the transaction; or
(2)  Another entity of which he is a director, officer, or trustee is a party to the transaction
and the transaction is or should be considered by the board of directors of the
corporation.
(©) For purposes of subdivision (a)(1) of this section, a conflict of interest transaction is
authorized, approved, or ratified if it receives the affirmative vote of a majority of the directors on the
board of directors (or on the committee) who have no direct or indirect interest in the transaction, but a
transaction shall not be authorized, approved, or ratified under this section by a single director. If a
majority of the directors who have no direct or indirect interest in the transaction vote to authorize,
approve, or ratify the transaction, a quorum is present for the purpose of taking action under this
section. The presence of, or a vote cast by, a director with a direct or indirect interest in the transaction
does not affect the validity of any action taken under subdivision (a)(1) of this section if the transaction
1s otherwise authorized, approved, or ratified as provided in that subdivision.

(d) For purposes of subdivision (a)(2) of this section, a conflict of interest transaction is
authorized, approved, or ratified by the members if it receives a majority of the votes entitled to be
counted under this subsection. Votes cast by or voted under the control of a director who has a direct
or indirect wterest in the transaction, and votes cast by or voted under the control of an entity described
in subdivision (b)(1) of this section, shall not be counted in a vote of members to determine whether to
authorize, approve, or ratify a conflict of interest transaction under subdivision (a)(2) of this section.
The vote of these members, however, 1s counted in determining whether the transaction is approved
under other sections of this Chapter. A -majority of the votes, whether or not present, that are entitled to

/~ ~be cast i a vote on the transaction under this subsection constitutes a quorum for the purpose of taking

.ction under this section. -

(e) The articles of incorporation, bylaws, or a resolution of the board may umpose additional
requirements on conflict of interest transactions. (1985 (Reg. Sess., 1986), c. 801, s. 26; 1993, c. 398, s.
1.)

§ 55A-8-32. Loans to or guaranties for directors and officers.

No loan, guaranty, or other form of security shall be made or provided by a corporation to or for the
benefit of its directors or officers, except that loans, guaranties, or other forms of security may be made
to full-time employees of the corporation who are also directors or officers by action of its board of
directors 1n accordance with G.S. 55A-8-31(a)(1). (1955, c. 1230; 1985 (Reg. Sess., 1986), c. 801, s.
17; 1993, ¢. 398, 5. 1.)

§ 55A-8-33. Liability for unlawful loans or distributions.

(a)  The habilities imposed by this section are in addition to any other liabilities imposed by law
upon directors of a corporation.

(b) A director who votes for or assents to the making of a loan or guaranty or other form of
security is personally liable to the corporation for the repayment or return of the money or value
loaned, with interest thereon at the legal rate until paid, or for any liability of the corporation upon the
guaranty, if it is established that he did not perform his duties in compliance with G.S. 55A-8-30 or that
the loan or guaranty was made m violation of G.S. 55A-8-32.

(c) A director who votes for or assents to a distribution made in violation of Article 13 of this
. Thapter, Article 14 of this Chapter, or the articles of incorporation is personally liable to the

http://www.ncga.state.nc.us/EnactedLegislation/Statutes/HTML/ByChapter/Chapter 55A.html 5/5/2005



warapiel JILN Page 33 Of 73

corporation for the amount of the distribution that exceeds what could have been distributed without
_violating Article 13 of this Chapter, Article 14 of this Chapter, or the articles of incorporation if it is
“stablished that he did not perform his duties in compliance with G.S. 55A-8-30. In any proceeding
commenced under this section, a director has all of the defenses ordinarily available to a director.
(d) A director held liable under subsection (b) or (c) of this section is entitled to:
(D Contribution from every other director who could be held liable under subsection (b)
or (c) of this section for the unlawful loan or distribution; and
(2) Reimbursement from each person for the amount he accepted knowing the unlawful
loan or distribution was made in violation of G.S. 55A-8-32, Article 13 of this
Chapter, or Article 14 of this Chapter, or the articles of incorporation.
(e) No action shall be brought against the directors for liability under this section after three
years from the time when the cause of action was discovered or ought to have been dxscoveled (1985
(Reg. Sess., 1986), c. 801, s. 33; 1993, c. 398, 5. 1.)

§§ 55A-8-34 through 55A-8-39. Reserved for future codification purposes.

Part 4. Officers.

§ 55A-8-40. Officers.

(a) A corporation has the officers described in its bylaws or appointed by the board of directors
in accordance with the bylaws.

(b) A duly appointed officer may appoint one or more officers or assistant officers if authorized
by the bylaws or the board of directors.

()  The secretary or any assistant secretary or any one or more other officers designated by the
“bylaws or the board of directors shall have the responsibility and authority to maintain and authenticate

he records of the corporation.

(d) The same individual may simultaneously hold more than one office in a corporation, but no
individual may act in more than one capacity where action of two or more officers is required.

(e) Whenever a specific office is referred to in this Chapter, it shall be deemed to include any
person who, individually or collectively with one or more other persons, holds or occupies such office.
(1955, c. 1230; 1985 (Reg. Sess., 1986), c. 801, s. 28; 1993, c. 398, s. 1.)

§ 55A-8-41. Duties of officers.

Each officer has the authority and duties set forth in the bylaws or, to the extent consistent with the
bylaws, the authority and duties prescribed by the board of directors or by direction of an officer
authorized by the board of directors to prescribe the authority and duties of other officers. (1955, c.
1230; 1985 (Reg. Sess., 1986), c. 801, s. 28; 1993, ¢. 398, s. 1.)

§ 55A-8-42. Standards of conduct for officers.
(a)  An officer with discretionary authority shall discharge his duties under that authority:
(1) In good faith;
(2) With the care an ordinarily prudent person in a like position would exercise under
sumilar circumstances; and
(3) In a manner the officer reasonably believes to be in the best interests of the
corporation.
(b) In discharging his duties, an officer is entitled to rely on information, opinions, reports, or
‘atements, including financial statements and other financial data, if prepared or presented by:
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(1) One or more officers or employees of the corporation whom the officer reasonably
believes to be reliable and competent 1n the matters presented; or

(2) Legal counsel, public accountants, or other persons as to matters the officer
reasonably believes are within the person's professional or expert competence.

(c) An officer is not entitled to the benefit of subsection (b) of this section if the officer has
actual knowledge concerning the matter in question that makes reliance otherwise permitted by
subsection (b) of this section unwarranted.

(d)  An officer is not liable for any action taken as an officer, or any failure to take any action, if
the officer performed the duties of his office in compliance with this section.

(e) An officer may be entitled to immunity under Part 6 of Article 8 of this Chapter or to
indemnification against liability and expenses pursuant to Part 5 of Article 8 of this Chapter. (1985
(Reg. Sess., 1986), c. 801, 5. 29; 1993, ¢. 398, 5. 1.)

§ 55A-8-43. Resignation and removal of officers.

(a) An officer may resign at any time by communicating his resignation to the corporation. A
resignation is effective when it 1s communicated unless it specifies in writing a later effective date. If a
resignation is made effective at a later date and the corporation accepts the future effective date, its
board of directors may fill the pending vacancy before the effective date if the board of directors
provides that the successor does not take office until the effective date.

(b) A board of directors may remove any officer at any time with or without cause. (1955, c.
1230; 1993, c. 398, s. 1.)

§ 55A-8-44. Contract rights of officers.
~ (a) The appointment of an officer does not itself create contract rights.
(b) An officer's removal does not affect the officer's contract rights, if any, with the
corporation. An officer's resignation does not affect the corporation's contract rights, if any, with the
officer. (1955, c. 1230; 1993, c. 398, s. 1.)

§§ 55A-8-45 through 55A-8-49. Reserved for future codification purposes.

Part 5. Indemnification.

§ 55A-8-50. Policy statement and definitions.

(a) It is the public policy of this State to enable corporations organized under this Chapter to
attract and maintain responsible, qualified directors, officers, employees, and agents, and, to that end,
to permit corporations organized under this Chapter to allocate the risk of personal liability of directors,
officers, employees, and agents through indemnification and insurance as authorized in this Part.

(b) Definitions in this Part:

(D "Corporation" includes any domestic or foreign corporation absorbed in a merger
which, if its separate existence had continued, would have had the obligation or power
to indemnify its directors, officers, employees, or agents, so that a person who would
have been entitled to receive or request indemnification from such corporation if its
separate existence had continued shall stand in the same position under this Part with
respect to the surviving corporation.

(2) "Director" means an individual who is or was a director of a corporation or an
individual who, while a director of a corporation, is or was serving at the corporation's
request as a director, officer, partner, trustee, employee, or agent of another foreign or
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ARTICLES OF AMENDMENT
NONPROFIT CORPORATION

Pursuant to §55A-10-05 of the General Statutes of North Carolina, the undersigned corporation hereby submits the following Articles
of Amendment for the purpose of amending its Articles of Incorporation.

1. The name of the corporation l‘i,s: Bald Head Association

2. The text of each amendment adopted is as follows (state below or attach):
See Exhibit A attached hereto and incorporated herein by reference.

3. The date of adoption of each amendment was as follows: March 29, 2017, upon the resumption of the
adjourned January 28, 2017 annual meeting of the membership, to take effect upon the merger

of Bald Head Stage Two Association, Inc. into Bald Head Association as evidenced by the filing
of Articles of Merger.

4. (Check a, b, and/or c, as applicable)

a.- The amendment(s) was (were) approved by a sufficient vote of the board of directors or incorporators, and member
approval was not required because (set forth a brief explanation of why member approval was not required)

b. The amendment(s) was (were) approved by the members as required by Chapter 55A.

C.D__Approva] of the amendment(s) by some person or persons other than the members, the board, or the incorporators was
required pursuant to N.C.G.S. §55A-10-30, and such approval was obtained.
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5. These articles will be effective upon filing, unless a date and/or time is specified:

Thisthe 218t day of December 20 17

Notes:

Bald Head Association

&

Name of Corporation

()\ \)\»Q\\A;\/\ ra)

Signature

Judith Porter, President

Type or Print Name and Title

1. Filing fee is $25. This document and one exact or conformed copy of these articles must be filed with the Secretary of State.
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EXHIBIT A
Article IV is hereby amended in its entirety as follows:
ARTICLE IV

PURPOSE OF THE ASSOCIATION

This Association does not contemplate pecuniary gain or profit to the members thereof,
and the specific purposes for which it is formed are to provide for beautification, maintenance,
preservation, and architectural control of the exterior of the single family homes, multi-family
units and non-residential areas, the residence lots, assessable properties and the common areas
within those certain tracts of property described as:

(@  Such property which now is or which in the future
becomes subject to the Amended and Restated
Declaration of Covenants, Conditions
and Restrictions for Bald Head Association recorded
in Book 1359, Page 1 of the Brunswick County Registry,
as amended, and as the same may from time to time
be amended in the future;

(b)  Such property which, as of January 28, 2017, is
subject to the Protective Covenants for Bald Head Island
Stage Two recorded in Book 1045, Page 676, Brunswick
County Registry, as the same has been amended and
corrected; and

() Such property as may be annexed by approval of the
Board pursuant to the Amended and Restated
Declaration of Covenants, Conditions and
Restrictions for Bald Head Association recorded
in Book 1359, Page 1 of the Brunswick County
Registry, as amended, and as the same may be from
time to time amended,;

and to promote the health, safety, and welfare of the residents within the above-described
property and any additions thereto that hereafter may be brought within the jurisdiction of this

Association for this purpose.
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domestic business or nonprofit corporation, partnership, joint venture, trust, employee
benefit plan, or other enterprise. A director is considered to be serving an employee
benefit plan at the corporation's request if the director's duties to the corporation also
impose duties on, or otherwise involve services by, the director to the plan or to
participants in or beneficiaries of the plan. "Director” includes, unless the context
requires otherwise, the estate or personal representative of a director.

(3) "Expenses" means expenses of every kind incurred in defending a proceeding,
including counsel fees.
(4) "Liability" means the obligation to pay a judgment, settlement, penalty, fine

(including an excise tax assessed with respect to an employee benefit plan), or
reasonable expenses actually incurred with respect to a proceeding.

(5)  "Officer," "employee," or "agent" includes, unless the context requires otherwise, the
estate or personal representative of a person who acted 1n that capacity.
(6) "Official capacity" means: (i) when used with respect to a director, the office of

director in a corporation; and (i1) when used with respect to an individual other than a
director, as contemplated in G.S. 55A-8-56, the office in a corporation held by the
officer or the employment or agency relationship undertaken by the employee or
agent on behalf of the corporation. "Official capacity” does not include service for
any other foreign or domestic business or nonprofit corporation or any partnership,
joint venture, trust, employee benefit plan, or other enterprise.

(7) "Party" includes an individual who was, is, or is threatened to be made a named
defendant or respondent in a proceeding.
() "Proceeding” means any threatened, pending, or completed action, suit, or proceeding

whether civil, criminal, administrative, or investigative and whether formal or
informal. (1993, c. 398, 5. 1.)

§ 55A-8-51. Authority to indemnify.

(a) Except as provided in subsection (d) of tlns section, a corporation may indemnify an
individual made a party to a proceeding because the individual is or was a director against liability
incurred in the proceeding if the individual:

(1)  Conducted himself in good faith;

(2) Reasonably believed (i) in the case of conduct in his official capacity with the
corporation, that his conduct was in its best interests; and (ii) in all other cases, that
his conduct was at least not opposed to its best interests; and

(3) In the case of any criminal proceeding, had no reasonable cause to believe his
conduct was unlawful.
(b) A director's conduct with respect to an employee benefit plan for a purpose the director

reasonably believed to be in the interests of the participants in and beneficiaries of the plan is conduct
that satisfies the requirement of clause (i1) of subdivision (a)(2) of this section.

() The termination of a proceeding by judgment, order, settlement, conviction, or upon a plea
of no contest or its equivalent is not, of itself, determinative that the director did not meet the standard
of conduct described in this section.

(d) A corporation shall not indemnify a director under this section:

(1) In connection with a proceeding by or in the right of the corporation in which the
director was adjudged liable to the corporation; or
2) In connection with any other proceeding charging improper personal benefit to the
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director, whether or not involving action in his official capacity, in which the director was
adjudged liable on the basis that personal benefit was improperly received by the
director.

(e) Indemnification permitted under this section in connection with a proceeding by or in the
right of the corporation that is concluded without a final adjudication on the issue of liability is limited
to reasonable expenses incurred in connection with the proceeding.

63) The authorization, approval, or favorable recommendation by the board of directors of a
corporation of indemnification, as permitted by this section, shall not be deemed an act or corporate
transaction in which a director has a conflict of interest, and no such mndemnification shall be void or
voidable on such ground. (1977, c. 236, s. 2; 1985 (Reg. Sess., 1986), c. 801, ss. 15, 16; 1993, c. 398, s.
1)

§ 55A-8-52. Mandatory indemnification.

Unless limited by its articles of incorporation, a corporation shall indemnify a director who was
wholly successful, on the merits or otherwise, in the defense of any proceedings to which the director
was a party because he is or was a director of the corporation against reasonable expenses actually
incurred by the director in connection with the proceeding. (1977, c. 236, s. 2; 1993, c. 398, s. 1.)

§ 55A-8-53. Advance for expenses.

Expenses incurred by a director in defending a proceeding may be paid by the corporation in
advance of the final disposition of such proceeding as authorized by the board of directors in the
specific case or as authorized or required under any provision in the articles of incorporation or bylaws
or by any applicable resolution or contract upon receipt of an undertaking by or on behalf of the
\director to repay such amount unless it shall ultimately be determined that the director is entitled to be
indemnified by the corporation against such expenses. (1977, c. 236, s. 2; 1985 (Reg. Sess., 1986), c.
801, ss. 15, 16; 1993, ¢. 398, s. 1.)

§ 55A-8-54. Court-ordered indemnification.

Unless a corporation's articles of incorporation provide otherwise, a director of the corporation who
1S a party to a proceeding may apply for indemnification to the cowrt conducting the proceeding or to
another court of competent jurisdiction. On receipt of an application, the court, after giving any notice
the court considers necessary, may order indemnification if it determines:

(1)  The director is entitled to mandatory indemmnification under G.S. 55A-8-52, in which
case the court shall also order the corporation to pay the director's reasonable
expenses mcurred to obtain court-ordered indemnification; or

(2)  The director is fairly and reasonably entitled to indemnification, in whole or in part,
n view of all the relevant circumstances, whether or not the director met the standard
of conduct set forth mm G.S. 55A-8-51 or was adjudged Lable as described in G.S.
55A-8-51(d), but if the director was adjudged so liable, such indemnification is
limited to reasonable expenses incurred. (1977, c. 236, 5. 2; 1993, ¢. 398, 5. 1.)

§ 55A-8-55. Determination and authorization of indemnification.

(a) A corporation shall not indemnify a director under G.S. 55A-8-51 unless authorized in the
specific case after a determination has been made that indemnification of the director is permissible in
the circumstances because the director has met the standard of conduct set forth in G.S. 55A-8-51.

(b) The determination shall be made:

http://www .ncga.state.nc.us/EnactedLegislation/Statutes/ HTML/ByChapter/Chapter 55A html 5/5/2005



wlapLer JoA Page 370f 73

(1) By the board of directors by majority vote of a quorum consisting of directors not at

_ the tumne parties to the proceeding;

(2) If a quorum cannot be obtained under subdivision (1) of this subsection, by a majority
vote of a committee duly designated by the board of directors (in which designation
directors who are parties may participate), consisting solely of two or more directors
not at the time parties to the proceeding;

(3) By special legal counsel (i) selected by the board of directors or its committee in the
manner prescribed in subdivision (1) or (2) of this subsection; or (i) if a quorum of
the board cannot be obtained under subdivision (1) of this subsection and a committee
cannot be designated under subdivision (2) of this subsection, selected by majority
vote of the full board (in which selection directors who are parties may participate); or

(4) By the members, but directors who are at the time parties to the proceeding shall not
vote on the determination.

(c) Authorization of indemnification and evaluation as to reasonableness of expenses shall be
made in the same manner as the determination that indemnification is permissible, except that if the
determination is made by special legal counsel, authorization of indemnification and evaluation as to
reasonableness of expenses shall be made by those entitled under subdivision (b)(3) of this section to
select counsel. (1977, c. 236, s. 2; 1993, c. 398, s. 1.)

§ 55A-8-56. Indemnification of officers, employees, and agents.
Unless a corporation's articles of incorporation provide otherwise:

(1) An officer of the corporation is entitled to mandatory indemnification under G.S.
55A-8-52, and 1s entitled to apply for court-ordered indemnification under G.S.
55A-8-54, in each case to the same extent as a director;

) The corporation may indemnify and advance expenses under this Part to an officer,

employee, or agent of the corporation to the same extent as to a director; and

(3) A corporation may also indemnify and advance expenses to an officer, employee, or
agent to the extent, consistent with public policy, that may be provided by its articles
of incorporation, bylaws, general or specific action of its board of directors, or
contract. (1977, c. 236, s. 2; 1993, ¢. 398, s. 1.)

§ 55A-8-57. Additional indemnification and insurance.

(a) In addition to and separate and apart from the indemnification provided for in G.S.
55A-8-51, 55A-8-52, 55A-8-54, 55A-8-55, and 55A-8-56, a corporation may in its articles of
incorporation or bylaws or by contract or resolution indemnify or agree to indemnify any one or more
of its directors, officers, employees, or agents against liability and expenses in any proceeding
(including without limitation a proceeding brought by or on behalf of the corporation itself) arising out
of their status as such or their activities in any of the foregoing capacities; provided, however, that a
corporation shall not indemnify or agree to indemnify a person against liability or expenses the person
may cur on account of his activities which were at the time taken, known, or believed by the person
to be clearly in conflict with the best interests of the corporation or if the person received an improper
personal benefit. A corporation may likewise and to the same extent indemnify or agree to indemnify
any person who, at the request of the corporation, 1s or was serving as a director, officer, partuer,
trustee, employee, or agent of another foreign or domestic corporation, partnership, joint venture, trust,
or other enterprise or as a trustee or administrator under an employee benefit plan. Any provision in

"any articles of incorporation, bylaw, contract, or resolution permitted under this section may include
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provisions for recovery from the corporation of reasonable costs, expenses, and attorneys' fees in
_ connection with the enforcement of rights to indemnification granted therein and may further include
* “provisions establishing reasonable procedures for determining and enforcing the rights granted therein.
- (b) A corporation may purchase and mamntain insurance on behalf of an individual who is or
was a duector, officer, employee, or agent of the corporation, or who, while a director, officer,
employee, or agent of the corporation, is or was serving at the request of the corporation as a director,
officer, partuner, trustee, employee, or agent of another foreign or domestic corporation, partnership,
joint venture, trust, employee benefit plan, or other enterprise, against liability asserted against or
mcurred by him in that capacity or arising from his status as a director, officer, employee, or agent,
whether or not the corporation would have power to indemnify him against the same liability under any
provision of this Chapter. (1977, c. 236, s. 2; 1985 (Reg. Sess., 1986), c. 801, ss. 15, 16; 1993, c. 398,
s. 1)

§ 55A-8-58. Application of Part.

(a) If articles of incorporation limit indemnification or advance for expenses, indemnification
and advance for expenses are valid only to the extent consistent with the articles of incorporation.

(b) This Part does not limit a corporation's power to pay or reimburse expenses incurred by a
director in connection with appearing as a witness in a proceeding at a time when the director has not
been made a named defendant or respondent to the proceeding. (1993, ¢. 398, s. 1.)

§ 55A-8-59. Reserved for future codification purposes.

Part 6. Immunity.

1§ 55A-8-60. Immunity.

: (a) In addition to the immunity that is authorized in G.S. 55A-2-02(b)(4), a person serving as a
director or officer of a nonprofit corporation shall be immune individually from civil Liability for
monetary damages, except to the extent covered by insurance, for any act or failure to act arising out of
this service, except where the person:

(1)  Is compensated for his services beyond reimbursement for expenses;

(2)  Was not acting within the scope of his official duties;

(3) Was not acting in good faith;

4) Committed gross negligence or willful or wanton misconduct that resulted in the

damage or injury;

(5)  Derived an improper personal financial benefit from the transaction;

(6)  Incurred the liability from the operation of a motor vehicle; or

(7)  Is adefendant in an action brought under G.S. 55A-8-33.
The immunity in this subsection may be limited or eliminated by a provision in the articles of
corporation, but only with respect to acts or omissions occurring on or after the effective date of such
provision.

(b) The immunity in subsection (a) of this section is personal to the directors and officers, and
does not immunize the corporation against liability for the acts or omissions of the directors or officers.
(c) Without diminishing the applicability of any other provisions of this Chapter, "nonprofit

corporation” as referred to in this section shall include any credit union chartered under the laws of this
State, the laws of any other state, or under the laws of the United States. (1987, c. 799, s. 3; 1989, c.
472; 1993, ¢.398,s. 1)
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Article 10.
Amendment of Articles of Incorporation and Bylaws.
Part 1. Amendment of Articles of Incorporation.

§ 55A-10-01. Authority to amend.

(a) A corporation may amend 1its articles of incorporation at any time to add or change a
provision that is required or permitted in the articles of incorporation or to delete a provision not
required in the articles of incorporation. Whether a provision is required or permitted in the articles of
incorporation is determined as of the effective date of the amendment.

(b) A member of the corporation does not have a vested property right resulting from any
provision in the articles of incorporation, including provisions relating to management, control,
distribution entitlement, or purpose or duration of the corporation. (1955, c. 1230; 1993, ¢c. 398, s. 1.)

§ 55A-10-02. Amendment by board of directors.

(a)  Unless the articles of incorporation provide otherwise, a corporation's board of directors may
adopt one or more amendments to the corporation's articles of incorporation without member approval:

(1) To delete the names and addresses of the iitial directors;

(2)  To delete the name and address of the initial registered agent or registered office, if a
statement of change is on file with the Secretary of State;

(3)  To change the corporate name by substituting the word ' cmporatmn" "mcorporated",
"company", "limited", or the abbreviation "corp.", "inc.", "co.", or "Itd.", for a similar
word or abbreviation in the name, or by adding deletmo or chanomo a geographical
attribution to the name; or

Y (4)  To make any other chanoe expressly pernntted by this Chapter to be made by director
action.

(b) If a corporation has no members entitled to vote thereon, its incorporators, until directors
have been chosen, and thereafter its board of directors, may adopt one or more amendments to the
corporation's articles of incorporation subject to any approval required pursuant to G.S. 55A-10-30.
The corporation shall provide at least five days' written notice of any meeting at which an amendment
is to be voted upon. The notice shall state that the purpose, or one of the purposes, of the meeting is to
consider a proposed amendment to the articles of incorporation and contain or be accompanied by a
copy or summary of the amendment or state the general nature of the amendment. The amendment
shall be approved by a majority of the directors in office at the time the amendment is adopted. (1955,
c. 1230; 1981, c. 372; 1985 (Reg. Sess., 1986), c. 801, ss. 36, 37; 1993, c. 398, s. 1.)

§ 55A-10-03. Amendment by directors and members.

(a)  If the corporation has members entitled to vote thereon, then, unless this Chapter, the articles
of incorporation, bylaws, the members (acting pursuant to subsection (b) of this section), or the board
of directors (acting pursuant to subsection (c) of this section) require a greater vote or voting by class,
an amendment to a corporation's articles of incorporation to be adopted shall be approved:

(1) By the board or in lieu thereof in writing by the number or proportion of members
entitled under G.S. 55A-7-02(a)(2) to call a special meeting to consider such
amendment;

(2) By the members entitled to vote thereon by two-thirds of the votes cast or a majority
of the votes entitled to be cast on the amendment, whichever is less; and

(3)  In writing by any person or persons whose approval is required by a provision of the
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articles of incorporation authorized by G.S. 55A-10-30.
~(b)  The members entitled to vote thereon may condition the amendment's adoption on receipt of
“a higher percentage of affirmative votes or on any other basis.

(©) If the board initiates an amendment to the articles of incorporation or board approval is
required by subsection (a) of this section to adopt an amendment to the articles of incorporation, the
board may condition the amendment's adoption on receipt of a higher percentage of affirmative votes
or any other basis.

(d) If the board or the members seek to have the amendment approved by the members entitled
to vote thereon at a membership meeting, the corporation shall give notice of the membership meeting
to those members in accordance with G.S. 55A-7-05. The notice shall state that the purpose, or one of
the purposes, of the meeting is to consider the proposed amendment and contain or be accompanied by
a copy or summary of the amendment.

(e) If the board or the members seek to have the amendment approved by the members entitled
to vote thereon by written consent or written ballot, the material soliciting the approval shall contain or
be accompanied by a copy or summary of the amendment. (1955, c. 1230; 1981, c. 372; 1985 (Reg.
Sess., 1986), c. 801, ss. 36, 37; 1993, c. 398, s. 1; 1995, c. 400, s. 4.)

§ 55A-10-04. Class voting by members on amendments.

(a) The members of a class in a charitable or religious corporation are entitled to vote as a class
on a proposed amendment to the articles of incorporation if the amendment would affect the rights of
that class as to voting in a manner that is different from the manner in which the amendment would
affect another class.

(b)  The members of a class in a corporation other than a charitable or religious corporation are
.entitled to vote as a class on a proposed amendment to the articles of incorporation if the amendment

vould: v -

(1) Affect the rights, privileges, preferences, restrictions, or conditions of that class as to
voting, dissolution, redemption, or transfer of memberships in a manner that is
different from the manner in which the amendment would affect another class;

(2) Affect the rights, privileges, preferences, restrictions, or conditions of that class as to
voting, dissolution, redemption, or transfer of memberships by changing the rights,
privileges, preferences, restrictions, or conditions of another class;

(3)  Increase or decrease the number of memberships authorized for that class;

(4)  Increase the number of memberships authorized for another class;

(5)  Effect an exchange, reclassification, or termination of the memberships of that class;
or

(6)  Authorize a new class of memberships.

(c) If a class is to be divided into two or more classes as a result of an amendment to the articles
of incorporation, the amendment shall be approved by the members of each class that would be created
by the amendment.

(d) If a class vote is required to approve an amendment to the articles of incorporation of a
corporation, the amendment shall be approved by the members of the class by two-thirds of the votes
cast by the class or a majority of the votes entitled to be cast by the class on the amendment, whichever
1s less.

(e) A class of members is entitled to the voting rights granted by this section although the

articles of incorporation and bylaws provide that the class shall not vote on the proposed amendment.
{ /71993, c. 398, s. 1.)
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§ 55A-10-05. Articles of amendment.
" A corporation amending its articles of incorporation shall deliver to the Secretary of State for filing
articles of amendment setting forth:

(1)  The name of the corporation;

(2) The text of each amendment adopted;

(3)  The date of each amendment's adoption,;

4) If approval of members was not required, a statement to that effect and a brief
explanation of why member action was not required, and a statement that the
amendment was approved by a sufficient vote of the board of directors or
Icorporators;

(5) If approval by members was required, a statement that member approval was
obtamned as required by this Chapter;

(6)  If approval of the amendment by some person or persons other than the members, the
board, or the incorporators is required pursuant to G.S. 55A-10-30, a statement that
the approval was obtained. (1955, c¢. 1230; 1993, c. 398, s. 1.)

§ 55A-10-06. Restated articles of incorporation.

(@) A corporation's board of directors may restate its articles of incorporation at any time with or
without approval by members or any other person.

(b) The restated articles of incorporation may include one or more amendments to the articles of
incorporation. If the restated articles of incorporation include an amendment requiring approval by the
members or any other person, 1t shall be adopted as provided m G.S. 55A-10-03.

(c) If the board of directors submits restated articles of incorporation for member action, the
"~orporation shall nonfy i writing each member entitled to vote on the proposed amendment of the
membership meeting in accordance with G.S. 55A-7-05. The notice shall (1) state that the purpose, or
one of the purposes, of the meeting is to consider the proposed restated articles of incorporation, (ii)
contain or be accompanied by a copy of the proposed restated articles of incorporation, and (ii1)
identify any amendment or other change they would make 1n the articles of incorporation.

(d)  If the restated articles of incorporation include an amendment requiring approval pursuant to
G.S. 55A-10-30, the board of directors shall submit the restated articles of incorporation for such
approval.

(e) A corporation restating its articles of mcorporation shall deliver to the Secretary of State for
filing articles of restatement which shall:

(1) Set forth the name of the corporation;

(2)  Attach as an exlibit thereto the text of the restated articles of incorporation;

(3) State whether the restated articles of incorporation contain an amendment to the
articles of incorporation requiring member approval and, if they do not, that the board
of directors adopted the restated articles of incorporation;

4) If the restated articles of incorporation contain an amendment to the articles of
mcorporation requiring member approval, state that member approval was obtained as
required by this Chapter; and

(5) If the restated articles of incorporation contain an amendment to the articles of
icorporation requiring approval by a person whose approval is required pursuant to
G.S. 55A-10-30, state that such approval was obtained.

63) Duly adopted restated articles of incorporation supersede the original articles of
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incorporation and all amendments to them.

(g) The Secretary of State may certify restated articles of incorporation, as the articles of
“‘incorporation currently in effect, without including the other information required by subsection (e) of

this section. (1965, c. 762; 1993, c. 398, s. 1.)

§ 55A-10-07. Effect of amendment.

An amendment to articles of incorporation does not affect a cause of action existing against or in
favor of the corporation, a proceeding to which the corporation is a party, any requirement or limitation
imposed upon the corporation or any property held by it by virtue of any restriction or condition upon
which such property is held by the corporation or the existing rights of persons other than members of
the corporation. An amendment changing a corporation's name does not abate a proceeding brought by
or against the corporation in its former name. (1955, c. 1230; 1985 (Reg. Sess., 1986), c. 801, s. 38;
1993, c. 398, s. 1.)

§§ 55A-10-08 through 55A-10-19. Reserved for future codification purposes.

Part 2. Bylaws.

§ 55A-10-20. Amendment by directors.

If a corporation has no members entitled to vote thereon, its incorporators, until directors have been
chosen, and thereafter its board of directors, may adopt one or more amendments to the corporation's
bylaws subject to any approval required pursuant to G.S. 55A-10-30. The corporation shall provide at
least five days' written notice of any meeting of directors at which an amendment is to be voted upon.
The notice shall state that the purpose, or one of the purposes, of the meeting is to consider a proposed
~amendment to the bylaws and contain or be accompanied by a copy or summary of the amendment or
tate the general nature of the amendment. The amendment shall be approved by a majority of the
directors in office at the time the amendment is adopted. (1955, c. 1230; 1993, c. 398, s. 1.)

§ 55A-10-21. Amendment by directors and members.

(a) If the corporation has members entitled to vote thereon, then, unless this Chapter, the articles
of incorporation, bylaws, the members (acting pursuant to subsection (b) of this section), or the board
of directors (acting pursuant to subsection (c) of this section) require a greater vote or voting by class,
an amendment to a corporation's bylaws to be adopted shall be approved:

(D) By the board or in lieu thereof in writing by the number or proportion of members
entitled under G.S. 55A-7-02(a)(2) to call a special meeting to consider such
amendment; '

(2) By the members entitled to vote thereon by two-thirds of the votes cast or a majority
of the votes entitled to be cast on the amendment, whichever 1s less; and

(3)  In writing by any person or persons whose approval is required by a provision of the
articles of incorporation authorized by G.S. 55A-10-30.

(b) The members entitled to vote thereon may condition the amendment's adoption on its receipt
of a higher percentage of affirmative votes or on any other basis.

(c) If the board imtiates an amendment to the bylaws or board approval is required by
subsection (a) of this section to adopt an amendment to the bylaws, the board may condition the
amendment's adoption on receipt of a higher percentage of affirmative votes or on any other basis.

(d) If the board or the members seek to have the amendment approved by the members entitled

» vote thereon at a membership meeting, the corporation shall give notice of the membership meeting
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to those members in accordance with G.S. 55A-7-05. The notice shall state that the purpose, or one
_of the purposes, of the meeting is to consider the proposed amendment and contain or be accompanied
by a copy or summary of the amendment

(e) If the board or the members seek to have the amendment approved by the members entitled
to vote thereon by written consent or written ballot, the material soliciting the approval shall contain or
be accompanied by a copy or summary of the amendment. (1955, c. 1230; 1993, c. 398, s. 1; 2002-27,
s. 1.)

§ 55A-10-22. Class voting by members on amendments.

(a) The members of a class in a charitable or religious corporation are entitled to vote as a class
on a proposed amendment to the bylaws if the amendment would affect the rights of that class as to
voting in a manner that is different from the manner in which such amendment would affect another
class.

(b) The members of a class in a corporation other than a charitable or religious corporation are
entitled to vote as a class on a proposed amendment to the bylaws if the amendment would:

(1) Affect the nights, privileges, preferences, restrictions, or conditions of that class as to
voting, dissolution, redemption, or transfer of memberships in a manner that is
different from the manner in which such amendment would affect another class;

(2) Affect the rights, privileges, preferences, restrictions, or conditions of that class as to
voting, dissolution, redemption, or transfer of memberships by changing the rights,
privileges, preferences, restrictions, or conditions of another class;

(3) Increase or decrease the number of memberships authorized for that class;

(4)  Increase the number of memberships authorized for another class;

(5)  Effect an exchange, reclassification, or termination of all or part of the memberships
of that class; or

(6)  Authorize a new class of memberslups

(c) If a class 1s to be divided into two or more classes as a result of an amendment to the bylaws,
the amendment shall be approved by the members of each class that would be created by the
amendment.

(d) If a class vote is required to approve an amendment to the bylaws, the amendment shall be
approved by the members of the class by two-thirds of the votes cast by the class or a majority of the
votes entitled to be cast by the class on the amendment, whichever is less.

(e) A class of members is entitled to the voting rights granted by this section although the

articles of incorporation and bylaws provide that the class shall not vote on the proposed amendment.
(1993, c. 398,s. 1)

§§ 55A-10-23 through 55A-10-29. Reserved for future codification purposes.

Part 3. Articles of Incorporation and Bylaws.

§ 55A-10-30. Approval by third persons.

The articles of incorporation or bylaws may require an amendment to the articles of incorporation
or bylaws to be approved in writing by a specified person or persons other than the board of directors.
Such a provision in the articles of incorporation or bylaws may only be amended with the approval in
writing of such person or persons. (1993, c. 398, s. 1; 1995, c. 509, s. 30.)
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Article 11.

Merger.

§ 55A-11-01. Approval of plan of merger.
(a) Subject to the limitations set forth in G.S. 55A-11-02, one or more nonprofit corporations
may merge into another nonprofit corporation, if the plan of merger is approved as provided in G.S.

55A-11-05.

(b) The plan of merger shall set forth:

(1)

(2)
(3)

The name of each corporation planning to merge and the name of the surviving
corporation into which each other corporation plans to merge;

The terms and conditions of the merger; and

The manner and basis, if any, of converting memberships of each merging
corporation into memberships, obligations, or securities of the surviving or any other
corporation or into cash or other property in whole or part.

(c) The plan of merger may set forth:

(1)
(2)

Any amendments to the articles of incorporation or bylaws of the surviving
corporation to be effected by the merger; and

Other provisions relating to the merger. (1955, c. 1230; 1993, c¢. 398, s. 1; 1995, c.
400, s. 5.)

§ 55A-11-02. Limitations on mergers by charitable or religious corporations.
(a) Without the prior approval of the superior court in a proceeding in which the Attorney
- General has been given written notice, a charitable or religious corporation may merge only with:

(1
(2)

(3)

4)

A charitable or religious corporation;

A foreign corporation that would qualify under this Chapter as a charitable or
religious corporation;

A wholly owned foreign or domestic corporation (business or nonprofit) which is not
a charitable or religious corporation, or an unincorporated entity, provided the
charitable or religious corporation is the survivor in the merger and continues to be a
charitable or religious corporation after the merger; or

A business or nonprofit corporation (foreign or domestic) other than a charitable or
religious corporation, or an unincorporated entity, provided that: (1) on or prior to the
effective date of the merger, assets with a value equal to the greater of the fair market
value of the net tangible and intangible assets (including goodwill) of the charitable or
religious corporation or the fair market value of the charitable or religious corporation
if it were to be operated as a business concern are transferred or conveyed to one or
more persons who would have received its assets under G.S. 55A-14-03(a)(1) and (2)
had it dissolved; (ii) it shall return, transfer or convey any assets held by it upon
condition requiring return, transfer or conveyance, which condition occurs by reason
of the merger, in accordance with such condition; and (ii1) the merger is approved by
a majority of directors of the charitable or religious corporation who are not and will
not become members, as "member" is defined in G.S. 55A-1-40(16) or G.S.
57C-1-03, partners, limited partners, or shareholders in or directors, managers,
officers, employees, agents, or consultants of the survivor in the merger.

(b) At least 30 days before consummation of any merger of a charitable or religious corporation
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pursuant to subdivision (a)(4) of this section, notice, including a copy of the proposed plan of
merger, shall be delivered to the Attorney General. This notice shall include all the information the
Attorney General determines is required for a complete review of the proposed transaction. The
Attorney General may require an additional 30-day period to review the proposed transaction by
providing written notice to the charitable or religious corporation prior to the expiration of the initial
notice period. During this 30-day period, the transaction may not be finalized.

() Without the prior written consent of the Attorney General, or approval of the superior court
in a proceeding in which the Attorney General has been given notice, no member of a charitable or
religious corporation may receive or retain any property as a result of a merger other than an interest as
a member, as "member" i1s defined in G.S. 55A-1-40(16), in the survivor of the merger. The Attorney
General may consent to the transaction, or the court shall approve the transaction, if it is fair and not
contrary to the public interest. (1993, c. 398, s. 1; c. 553, s. 83(a); 1995, c. 400, s. 6; 1999-204, s. I;
1999-369, 5. 2.4.)

§ 55A-11-03. Action on plan.

(a) Unless this Chapter, the articles of incorporation, bylaws, or the board of directors or
members (acting pursuant to subsection (c) of this section) require a greater vote or voting by class, a
plan of merger to be adopted shall be approved for each constituent corporation:

(1) By the board;

(2) By the members entitled to vote thereon, if any, by two-thirds of the votes cast or a
majority of the votes entitled to be cast on the plan of merger, whichever is less; and

(3) In writing by any person or persons whose approval is required by a provision of the
articles of incorporation authorized by G.S. 55A-10-30 for an amendment to the
articles of incorporation or bylaws. 4

(b) If the corporation does not have members entitled to vote thereon, the merger shall be
approved by a majority of the directors then in office. The corporation shall provide at least five days'
written notice of any directors' meeting at which the approval will be considered. The notice shall state
that the purpose, or one of the purposes, of the meeting is to consider the proposed merger.

(c) The board may condition its approval of the proposed merger, and the members entitled to
vote thereon may condition their approval of the merger, on receipt of a higher percentage of
affirmative votes or on any other basis.

(d) If the board seeks to have the plan approved by the members entitled to vote thereon at a
membership meeting, the corporation shall give notice of the membership meeting to those members in
accordance with G.S. 55A-7-05. The notice shall state that the purpose, or one of the purposes, of the
meeting is to consider the plan of merger and contain or be accompanied by a copy or summary of the
plan. The copy or summary of the plan for members of the surviving corporation shall include any
provision that, if contained in a proposed amendment to the articles of incorporation or bylaws, would
entitle members to vote on the provision. The copy or summary of the plan for members of the
disappearing corporation shall include a copy or summary of the articles of incorporation and bylaws
that will be in effect immediately after the merger takes effect.

(e) If the board seeks to have the plan approved by the members entitled to vote thereon by
written consent or written ballot, the material soliciting the approval shall contain or be accompanied
by a copy or summary of the plan. The copy or summary of the plan for members of the surviving
corporation shall include any provision that, if contained in a proposed amendment to the articles of
ncorporation or bylaws, would entitle members to vote on the provision. The copy or summary of the

~.__ian for members of the disappearing corporation shall include a copy or summary of the articles of
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incorporation and bylaws that will be in effect immediately after the merger takes effect.

_ 63) Voting by a class of members is required on a plan of merger if the plan contains a provision
that, if contained in a proposed amendment to articles of incorporation or bylaws, would entitle the
class of members to vote as a class on the proposed amendment under G.S. 55A-10-04 or G.S.
55A-10-22. The plan is approved by a class of members by two-thirds of the votes cast by the class or
a majority of the votes entitled to be cast by the class, whichever is less.

(g) After a merger 1s adopted, and at any time before articles of merger are filed, the merger
may be abandoned (subject to any contractual rights), without further action by members or other
persons who approved the plan, in accordance with the procedure set forth in the plan of merger or, if
none is set forth, in the manner determined by the board of directors. (1993, c. 398, s. 1.)

§ 55A-11-04. Articles of merger.

(a) After a plan of merger 1s approved by the board of directors, and if required by G.S.
55A-11-03, by the members and any other persons, the surviving corporation shall deliver to the
Secretary of State for filing articles of merger setting forth:

(1)  The plan of merger;

(2)  If approval by members was not required, a statement to that effect and a statement
that the plan was approved by a sufficient vote of the board of directors;

(3)  If approval by members was required, a statement that the merger was approved by
the members as required by this Chapter;

4) If approval by some person or persons other than the members or the board was
required pursvant to G.S. 55A-11-03(a)(3), a statement that the approval was
obtained.

(b) A merger takes effect upon the effective date of the articles of merger.

(c) Certificates of merger shall also be registered as provided in G.S. 47-18.1. (1993, c. 398, s.
1.) :

§ 55A-11-05. Effect of merger.
When a merger takes effect:
(1)  Every other corporation party to the merger merges into the surviving corporation and
the separate existence of every corporation except the surviving corporation ceases;
(2) The title to all real estate and other property owned by each corporation party to the
merger Is vested in the surviving corporation without reversion or impairment subject
to any and all conditions to which the property was subject prior to the merger;
(3)  The surviving corporation has all liabilities and obligations of each corporation party
to the merger;

(4) A proceeding pending by or against any corporation party to the merger may be
continued as if the merger did not occur or the surviving corporation may be
substituted in the proceeding for the corporation whose existence ceased; and

(5)  The articles of incorporation and bylaws of the surviving corporation are amended to
the extent provided in the plan of merger. (1955, c. 1230; 1967, c. 950, s. 2; 1993, c.
398, s. 1; 1999-369,s.2.5))

§ 55A-11-06. Merger with foreign corporation.

(a) Except as provided im G.S. 55A-11-02, one or more foreign nonprofit corporations may
‘merge with one or more domestic nonprofit corporations if:
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(1) The merger is permitted by the law of the state or country under whose law each
foreign corporation is incorporated and each foreign corporation complies with that
law m effecting the merger;

(2) The foreign corporation complies with G.S. 55A-11-04 if it is the surviving
corporation of the merger and, if the foreign corporation is not authorized to conduct
affairs in this State, includes in the articles of merger filed with the Secretary of State
pursuant to G.S. 55A-11-04 a designation of the foreign corporation's mailing address
and a commitment to file with the Secretary of State a statement of any subsequent
change 1n its mailing address; and

(3)  Each domestic nonprofit corporation complies with the applicable provisions of G.S.
55A-11-01 through G.S. 55A-11-03 and, if it is the surviving corporation of the
merger, with G.S. 55A-11-04.

(b) Upon the merger taking effect, if the surviving corporation is a foreign corporation, it shall
be deemed to have appointed the Secretary of State as its agent for service of process in a proceeding to
enforce any obligation of a domestic corporation party to the merger. Service on the Secretary of State
of any such process shall be made by delivering to and leaving with the Secretary of State, or with any
clerk authorized by the Secretary of State to accept service of process, duplicate copies of the process
and the fee required by G.S. 55A-1-22(b). Upon receipt of service of process in the manner provided in
this subsection, the Secretary of State shall immediately mail a copy of the process by registered or
certified mail, return receipt requested, to the foreign corporation. If the foreign corporation is
authorized to conduct affairs in this State, the address for mailing shall be its principal office or, if there
is no mailing address for the principal office on file, its registered office. If the foreign corporation is
not authorized to conduct affairs in this State, the address for mailing shall be the mailing address

designated pursuant to subdivision (2) of subsection (a) of this section. (1973, c. 314, s. 4; 1985 (Reg.
'Sess., 1986), c. 801, s. 39; 1993, c. 398, s. 1; 1995, c. 400, s. 7; 2001-387, ss. 36, 37.)

§ 55A-11-07. Bequests, devises, and gifts.

Any bequest, devise, gift, grant, or promise contaned in a will or other instrument of donation,
subscription, or conveyance, that 1s made to a constituent corporation and that takes effect or remains
payable after the merger, inures to the survivor in the merger unless the will or other instrument
otherwise specifically provides. (1993, c. 398, s. 1; 1999-369, 5. 2.6.)

§ 55A-11-08. Merger with business corporation.
(a) One or more domestic or foreign business corporations may merge with one or more
domestic nonprofit corporations if:

(1)  Each domestic business corporation complies with the applicable provisions of G.S.
55-11-01, 55-11-03, and 55-11-04;

(2) In a merger mvolving one or more foreign business corporations, the merger is
permitted by the law of the state or country under whose law each foreign business
corporation 1s incorporated and each foreign business corporation complies with that
law 1 effecting the merger;

(3)  The domestic or foreign business corporation complies with G.S. 55A-11-04 if it is
the surviving corporation and, in the case of a foreign business corporation not
authorized to transact business in this State, includes in the articles of merger filed
pursuant to G.S. 55A-11-04 a designation of the foreign business corporation's
mailing address and a commitment to file with the Secretary of State a statement of
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any subsequent change in its mailing address; and
. (4)  Each domestic nonprofit corporation complies with the applicable provisions of G.S.
3 55A-11-01 through G.S. 55A-11-03 and, if it is the surviving corporation, with G.S.

‘ 55A-11-04.

(b) Upon the merger taking effect, if the surviving corporation is a foreign business corporation,
it shall be deemed to have appointed the Secretary of State as its agent for service of process in a
proceeding to enforce any obligation of a domestic nonprofit corporation party to the merger. Service
on the Secretary of State of any such process shall be made by delivering to and leaving with the
Secretary of State, or with any clerk authorized by the Secretary of State to accept service of process,
duplicate copies of the process and the fee required by G.S. 55A-1-22(b). Upon receipt of service of
process in the manner provided in this subsection, the Secretary of State shall immediately mail a copy
of the process by registered or certified mail, retum receipt requested, to the foreign business
corporation. If the foreign business corporation is authorized to transact business in this State, the
address for mailing shall be its principal office as defined in G.S. 55-1-40(17) or, if there is no mailing
address for the principal office on file, its registered office. If the foreign business corporation is not
authorized to transact business in this State, the address for mailing shall be the mailing address
designated pursuant to subdivision (3) of subsection (a) of this section.

(c) This section does not limit the power of a domestic or foreign business corporation to
acquire all or part of the memberships of one or more classes of a domestic nonprofit corporation
through a voluntary exchange or otherwise. (1995, c. 400, s. 8; 2001-387, ss. 38, 39.)

§ 55A-11-09. Merger with unincorporated entity.
(a) As used in this section, "business entity” means a domestic business corporation (including a
, professional corporation as defined in G.S. 55B-2), a foreign business corporation (including a foreign
professional corporation as defined in G.S. 55B-16), a domestic or foreign nonprofit corporation, a
domestic or-foreign limited liability company, a domestic or foreign lumited partnership, a registered
limited liability partnership or foreign limited liability partnership as defined in G.S. 59-32, or any
other partnership as defined in G.S. 59-36 whether or not formed under the laws of this State.

(b) One or more domestic nonprofit corporations may merge with one or more unincorporated
entities and, if desired, one or more foreign nonprofit corporations, domestic business corporations, or
foreign business corporations if:

(1) The merger i1s permitted by the laws of the state or country governing the
organization and internal affairs of each of the other merging business entities;

(2)  Each merging domestic nonprofit corporation and each other merging business entity
comply with the requirements of this section and, to the extent applicable, the laws
referred to in subdivision (1) of this subsection; and

(3)  The merger complies with G.S. 55A-11-02, if applicable.

() Each merging domestic nonprofit corporation and each other merging business entity shall
approve a written plan of merger containing:

(1)  For each merging business entity, its name, type of business entity, and the state or
country whose laws govern its organization and mternal affairs;

(2)  The name of the merging business entity that shall survive the merger;

(3)  The terms and conditions of the merger;

(4)  The manner and basis for converting the interests in each merging business entity into

‘ interests, obligations, or securities of the surviving business entity or into cash or
) other property in whole or in part; and
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(5)  If the surviving business entity is a domestic nonprofit corporation, any amendments
to its articles of incorporation that are to be made in connection with the merger.

The plan of merger may contain other provisions relating to the merger.

In the case of a merging domestic nonprofit corporation, approval of the plan of merger requires
that the plan of merger be adopted as provided mn G.S. 55A-11-03. If any member of a merging
domestic nonprofit corporation has or will have personal liability for any existing or future obligation
of the surviving business entity solely as a result of holding an interest in the surviving business entity,
then in addition to the requirements of G.S. 55A-11-03, approval of the plan of merger by the domestic
nonprofit corporation shall require the affirmative vote or written consent of the member. In the case of
each other merging business entity, the plan of merger must be approved in accordance with the laws
of the state or country governing the organization and internal affairs of such merging business entity.

After a plan of merger has been approved by a domestic nonprofit corporation but before the
articles of merger become effective, the plan of merger (i) may be amended as provided in the plan of
merger, or (1) may be abandoned (subject to any contractual rights) as provided in the plan of merger
or, if there 1s no such provision, as determined by the board of directors.

(d) After a plan of merger has been approved by each merging domestic nonprofit corporation
and each other merging business entity as provided in subsection (c) of this section, the surviving
business entity shall deliver articles of merger to the Secretary of State for filing. The articles of merger
shall set forth: ~
(1)  The plan of merger;

(2) For each merging business entity, its name, type of business entity, and the state or
country whose laws govern its organization and internal affairs;

(3) The name of the surviving business entity and, if the surviving business entity is not
authorized to transact business or conduct affairs in this State, a designation of its
mailing address and a commitment to file with the Secretary of State a statement of
any subsequent change 1n its mailing address; .

(4) A statement that the plan of merger has been approved by each merging business
entity in the manner required by law; and

(5)  The effective date and time of merger if it is not to be effective at the time of filing of
the articles of merger.

If the plan of merger is amended or abandoned after the articles of merger have been filed but
before the articles of merger become effective, the surviving business entity shall deliver to the
Secretary of State for filing prior to the time the articles of merger become effective an amendment to
the articles of merger reflecting the amendment or abandonment of the plan of merger.

Certificates of merger shall also be registered as provided in G.S. 47-18.1.

(e) A merger takes effect when the articles of merger become effective. When a merger takes
effect:

(1) = Each other merging business entity merges into the surviving business entity and the
separate existence of each merging business entity except the surviving business
entity ceases;

(2)  The title to all real estate and other property owned by each merging business entity is
vested 1n the surviving business entity without reversion or impairment;

(3)  The surviving business entity has all liabilities of each merging business entity;

(4) A proceeding pending by or against any merging business entity may be continued as
if the merger did not occur, or the surviving business entity may be substituted in the
proceeding for a merging business entity whose separate existence ceases in the
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merger;

(5) If a domestic nonprofit corporation is the surviving business entity, its articles of
mcorporation shall be amended to the extent provided in the plan of merger;

(6) The interests in each merging business entity that are to be converted into interests,
obligations, or securities of the surviving business entity or mto the right to receive
cash or other property are thereupon so converted, and the former holders of the
interests are entitled only to the rights provided to them in the articles of merger or, in
the case of former holders of shares in a domestic business corporation, any rights
they may have under Article 13 of Chapter 55 of the General Statutes; and

(7)  If the surviving business entity is not a domestic business corporation, the surviving
business entity is deemed to agree that it will promptly pay to the dissenting
shareholders of any merging domestic business corporation the amount, if any, to
which they are entitled under Article 13 of Chapter 55 of the General Statutes and
otherwise to comply with the requirements of Article 13 as if it were a surviving
domestic business corporation in the merger.

The merger shall not affect the liability or absence of liability of any holder of an interest in a
merging business entity for any acts, omissions, or obligations of any merging business entity made or
incurred prior to the effectiveness of the merger. The cessation of separate existence of a merging
business entity in the merger shall not constitute a dissolution or termination of the merging business
entity. _

(el) If the surviving business entity is not a domestic limited liability company, a domestic
business corporation, a domestic nonprofit corporatlon, or a domestic limited partnership, when the
merger takes effect the surviving business entity is deemed:

(1) To agree that it may be served with process mn this State in any proceedmg for
enforcement of (i) any obligation of any merging domestic limited liability company,
domestic business corporation, domestic nonprofit corporation, domestic limited
partnership, or other partnership as defined in G.S. 59-36 that is formed under the
laws of this State, (11) the rights of dissenting shareholders of any merging domestic
business corporation under Article 13 of Chapter 55 of the General Statutes, and (iii)
any obligation of the surviving business entity arising from the merger; and

(2) To have appointed the Secretary of State as its agent for service of process in any
such proceeding. Service on the Secretary of State of any such process shall be made
by delivering to and leaving with the Secretary of State, or with any clerk authorized
by the Secretary of State to accept service of process, duplicate copies of such process
and the fee required by G.S. 55A-1-22(b). Upon receipt of service of process on
behalf of a surviving business entity in the manner provided for in this section, the
Secretary of State shall immediately mail a copy of the process by registered or
certified mail, return receipt requested, to the surviving business entity. If the
surviving business entity is authorized to transact business or conduct affairs in this
State, the address for mailing shall be its principal office designated in the latest
document filed with the Secretary of State that is authorized by law to designate the
principal office or, if there is no principal office on file, its registered office. If the
surviving business entity 1s not authorized to transact business or conduct affairs in
this State, the address for mailing shall be the mailing address designated pursuant to
subdivision (3) of subsection (d) of this section.

63) This section does not apply to a merger that does not include a merging unincorporated
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JOSEPH O. TAYLOR, JR.

FRANK B. GIBSON, JR. TELEPHONE (910) 763-2426
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W. BERRY TRICE

G. STEPHEN DIAB SENDER'S E-MAIL:
JAMES W. LATSHAW February 3, 2006 amcvey@murchisontaylor.com

ANDREW K. McVEY

PETER A. BYNUM SENDER'S EXTENSION:
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FRANCES Y. TRASK
FAISON GIBSON SUTTON

Ms. Joey Hill, Manager

Bald Head Association

P. O. Box 3030

Bald Head Island, NC 28461

Re:  Collection procedures
Dear Joey:

This will provide you an overview of some of the more significant changes to the
Planned Community Act (N.C.G.S. §§ 47F3-101, ef seq.) which became effective on January 1,
2006. &

As you know, only some of the provisions of the PCA apply to planned
communities which were in existence prior to January 1, 1999. The Secretary of State’s records
indicate that Bald Head Association (the “Association”) was incorporated in 1982. These
amendments relate to provisions which are applicable to all planned communities, regardless of
when they came into being. I will first address those amendments which pertain to dues and
assessments and then highlight some of the other changes.

Procedures for Fines and Suspension of Privileges and Services: A change to
47F-3-107.1 clarifies the due process requirements for the imposition of fines and the suspension
of privileges. Under the amended statute, unless the Declaration expressly provides a specific
procedure for the imposition of fines or suspension of privileges, the Association must follow
this procedure. Following notice to the property owner, a hearing is to be held either by the
executive board or by an adjudicatory panel appointed by the executive board consisting of
members who are not officers or members of the executive board. The property owner is to have
opportunity to present evidence.






The maximum fine to be imposed is $100.00, plus $100.00 per day for each day
more than five days after the hearing that the violation continues to occur. Suspension of
privileges may continue indefinitely until the violation is cured.

The property owner may appeal the decision of the adjudicatory panel to the full
executive board by delivering written notice of appeal within 15 days of the decision (Because
this adds a layer of process to the mix, I would advise the client to have the executive board
conduct the hearing and not appoint an adjudicatory panel).

Lien for Assessments: The Association still has the ability to file a claim of lien
against a lot when the property owner has failed to pay dues for a period of 30 days or more.
Their lien rights extend to dues, fees, charges, and late charges. However, thanks to an
amendment to N.C.G.S. § 47F-3-116, if the assessment against the lot is for only (a) fines,
interest, and attorney’s fees or (b) service, collection, consulting or administration fees, then the
Association cannot proceed to foreclose the claim of lien as we would a mortgage under power
of sale. Instead, the Association is forced to resort to the remedy of judicial foreclosure.

Collection of Fees and Costs: A lot owner is not required to pay attorney’s fees
and court costs until the lot owner is notified in writing of the Association’s intent to seek them.
The notice has to be sent first-class mail and requires that we afford the property owner 15 days
to pay the amount due and thereby avoid having to pay fees and costs (Note that this goes a bit
farther than N.C.G.S. § 6-21.2, which would only require us to provide 5 days notice). To add
another wrinkle, the notice has to specify that the property owner may contact a named
representative of the association to discuss a payment schedule, although ultimately the
Association has no obligation to accept any particular payment arrangements the property owner
proposes.

If the property owner does not dispute the debt, then the Association may charge
“reasonable attorneys’ fees” not to exceed $1,200.00. However, based upon my reading of the
statute and its interaction with.§ 6-21.2, I am of the opinion that the Association cannot pass
along to the property owner attorney’s fees exceeding 15% of the indebtedness (in other words, it
can charge the lesser of 15% or $1,200.00).

Late Fees: Pursuant to § 47C-3-102(11), late fees are now capped at the greater
of 10% of the assessment installment unpaid or $20.00.

Recordkeeping: Under § 47F-3-118, if the bylaws of the Association do not
specify particular records to be maintained, then the Association must keep accurate records of
all receipts, expenditures, assets, and liabilities. An income and expense statement and balance
sheet must be provided to all property owners at no charge, within 75 days of the close of the
fiscal year. A majority of the executive board, or a majority of lot owners voting at the annual
meeting (in person or by proxy) may require a more formal accountant’s audit, compilation, or
review to be generated.






Officer Compensation: Officers and members of the executive board are
prohibited from receiving financial payments, goods, or services unless the bylaws expressly
authorize it.

Please contact me if you have any questions.
Sincerely yours,
MURCHISON, TAYLOR & GIBSON, PLLC

donol Pl

Andrew K. McVey G
AXM/jmb/64475
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MURCHISON, TAYLOR & GIBSON, PLLC
ATTORNEYS AT LAW

WALLACE C. MURCHISON

Redired 16 NORTH FIFTH AVENUE

WILMINGTON, NC 28401
JOSEPH O. TAYLOR, JR.

FRANK B. GIBSON, JR. & _ TELEPHONE (910) 763-2426
MICHAEL MURCHISON FACSIMILE (910) 763-6561
W. BERRY TRICE
G. STEPHEN DIAB : SENDER'’S E-MAIL:
JAMES W. LATSHAW February 10, 2006 . amecvey@murchisontaylor.com
ANDREW K. McVEY
PETER A. BYNUM SENDER’S EXTENSION:

CHRISTOPHER J. LEONARD : 124
FRANCES Y. TRASK .
FAISON GIBSON SUTTON

Ms. Joey Hill, Manager

Bald Head Association

P. O. Box 3030

Bald Head Island, NC 28461

Re:  Collection procedures
Dear Joey:

This will provide you an overview of some of the meore significant changes to
the Planned Community Act (N.C.G.S. §§ 47F3-101, ef seq.) which became effective on
January 1, 2006. ‘

As you know, only some of the provisions of the PCA apply to planned
communities which were in existence prior to January 1,1999. The Secretary of State’s
records indicate that Bald Head Association (the “Association”) was incorporated in 1982.
These amendments relate to provisions which are applicable to all planned communities,
regardless of when they came into being. I will first address those amendments which
pertain to dues and assessments and then highlight some of the other changes.

Procedures for Fines and Suspension of Privileges and Services: A change to
47F-3-107.1 clarifies the due process requirements for the imposition of fines and the
suspension of privileges. Under the amended statute, unless the Declaration expressly
provides a specific procedure for the imposition of fines or suspension of privileges, the
Association must follow this procedure. Following notice to the property owner, a hearing
is to be held either by the executive board or by an adjudicatory panel appointed by the
executive board consisting of members who are not officers or members of the executive
board. The property owner is to have opportunity to present evidence.

Question from Association Manager to Attorney - We don't use an adjudicatory panel.
Recommendations for fines/actions usually come from the ARC or the Covenant Enforcement



Agent. In the very unlikely event the Board wanted fo impose a fine, could they still sit as the
hearing body, or would we be required to appoint an adjudicatory panel?
Attorney Answer: The Board would appoint a panel.

The maximum fine to be imposed is $100.00, plus $100.00 per day for each day more
than five days after the hearing that the violation continues to occur. Suspension of
privileges may continue indefinitely until the violation is cured.

Question from Association Manager to Attorney: I assume the Board has some latitude on
reducing this? In other words, if a person is making a good faith effort but it is something that
may take two months to resolve, can they say, “yes, the fine will be running at an amount up to
$100/day, but if it is complete by such and such date, we’ll discount it, etc?”

Attorney Answer: Yes, the Board has that latitude. -

The property owner may appeal the decision of the adjudicatory panel to the full
executive board by delivering written notice of appeal within 15 days of the decision
. (Because this adds a layer of process to the mix, I would advise the client to have the
executive board conduct the hearing and not appoint an adjudicatory panel).

Lien for Assessments: The Association still has the ability to file a claim of lien
against a lot when the property owner has failed to pay dues for a period of 30 days or
more. Their lien rights extend to dues, fees, charges, and late charges. However, thanks to
an amendment to N.C.G.S. § 47F-3-116, if the assessment against the lot is for only (a)
fines, interest, and attorney’s fees or (b) service, collection, consulting or administration
fees, then the Association cannot proceed fo foreclose the claim of lien as we would a
mortgage under power of sale. Instead, the Association is forced to resort to the remedy of

judicial foreclosure.

Question from Association Manager to the Attorney: I read this that we are allowed to file a lien
— we just have lo foreclose .on it a different way. I also assume when it says things like
“Notwithstanding any provision in the declaration to the contrary... that means “‘it doesn 't
matter if your covenant says it, this Act supersedes that. Correct? '

Attorney Answer: Yes, this is correct. It just changes proceeding.

Collection of Fees and Costs: A lot owner is not required to pay attorney’s fees and
court costs until the lot owner is notified in writing of the Association’s intent to seek them.
The notice has to be sent first-class mail and requires.that we afford the property owner 15
days to pay the amount due and thereby avoid having to pay fees and costs (Note that this
goes a bit farther than N.C.G.S. § 6-21.2, which would only require us to provide 5 days
notice). To add another wrinkle, the notice has to specify that the property owner may
contact a named representative of the association to discuss a payment schedule, although
ultimately the Association has no obligation to accept any particular payment
arrangements the property owner proposes.

Question to Attorney from Association Manager: I assume we can put this all in the same lette
with the fine nofification. -
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are instituted within three years after the docketing of the claim of lien in the office of the
clerk of superior court. . o : ) .

(d) is section does not prohibit other actions to recover the sums for which subsection
(a) of this section creates a lien or prohibil an association taking a deed in lieu of foreclosure.

(e) A judgment, decree, or order in any action broughr under this section shall-include
costs and reasonable artomeys’ fees for the prevailing parry. If the lot owner does not contest the
collection of debt and enforcement of a liep after the ¢xpiration of the 15-day perjod fojlowing
nofjce us required in subsection (el) of this section. then reasonable agomeys' fees shal| not
exceed one_thousand fwo hundred dollars ($),200), not_jncluding costs or expeases incurred.
The collection of debt and enforcement of a ep remain uncontested as long as the_lot owner
does not_dispyre, contest, or raise any objection, defense, offser, or counterclajm_as 1o the
amount or _validity_of the debt and lien asserted or the assocjation's right 1o collect the debt and
enforce the Jicn_as provided in this section. The attomeys' fe¢ limitation in_this subsection shall
nor_apply 1o judicial foreclosures or_to proceedings authopized under subsection (d) of this
section or G.S, 47F-3-120. _ 3

(el) A _lor owner may pot be required to.pay attomeys' fees and court costs_uniil the Jor
owner is notified in writing of the association's intent fo_seek payment of amomeys’ fees and
court cosis. The notice must be sept by first-cJass mail to the property addyess and, if different,
1o the mailing address for the lor owner jn the associatiop's records. The notice shall ser out the
ﬂﬁ)outsr ding balance due as of the date of the notice and state that the lot owner has 15 days from

e mailing_of the nofice by first-cjass majl 1o pay the ourstandjng balance wjthout the aogpcys'

~ fees and coun costs. [f the lot owner pays the outsianding balance within this perjod, then theg]y?)l

owner shall have no obligation to pay atomeys' fees and cour costs. The notice shall ajso

inform the Jor_owner of the opportunity 1o cantact a representative of the association ro discuss a

payment schedule for The outstanding balance as provided in subsection _(gg)_Qf__LEfn_s_ section and
s_f\AILgrovidgne_n@nc and relephone pumber of the representative. '

(e2) The association, acting through its executive board and in the board's sole discretion,

may agree to gllow paymept of an outstapding balance in ipstallments. Neither the associatjon
nor the lot owner is obligated ro_offer or accepr any proposed installment schedyle. Reasonable
adminjsirative fees and costs for accepting and processing insyallments may be added 1o the
oyrstanding balance and included in an jpstallment paymenr schedule. Rgasonable attorpeys'
fees may be added 10 the owstanding balance and included in an installment schedule only- g?é :
the lor owner has been given notice as required in subsection (¢} ) of this sectiop.
(D Where the holder of a first mortgage or first deed of trust of record, or other
purchaser of a lot obrains title to the lot as a result of foreclosure of a first mortgage or first deed
of wrust, such purchaser and its heirs, successors, and assigns, shall not be liable for the
assessments against such lot which became due prior 1o the acquisition of title to such lot by
such purchaser. Such unpaid assessments shall be deemed 10 be common expenses collectible
from all the lot owners includinF such purchaser, its heirs, successors, and assigns.

(8) A claim of lien shall ser forth the name and address of the association, the name of
the record owner of the log at the time the claim of lien is filed, a description of the lot, and the
amount of the lien claimed." , . ' .

SECTION 7. G.S. 47F-3-118 reads as rewritten:
"§ 47F-3-118, Association records. . ) . ‘ .

(a) The assaciation shall keep financial records sufficiently derailed 10 enable the
association 10 comply with this Chapter. All financial and other reeerde-records, including
records of meefipgs_of the association and exe¢cutive board, shall be made reasonably avajlable
for examination by any lor owner and the lot owner's authorjzed agents-agents as required in the
bylaws and Chapter 55A of the General Staputes. If the bylaws do not specify paricular records
1o bhe maintained, the association shall keep accurate records of a]] cash receipts and
expenditures and all assets ang liabilities. In addjtion to any specific informatiop fhat is required
bﬁ/_ﬂgg_by)aws 1o be assembled and reporied fo the Jor owners at specifjed times, the assocjation
shall make an annual income and expense statement and balance sheet available to al) lof owners

at_no charge and within 75 days after the close of the fiscal PL@[C, _to which_the informarion
relates. Notwithstanding the bylaws, a more exfepsive compifation, review, or audit of the

associarion's_books and_records for the cumrent or jmmediately pr ;rggedine fiscal year may be

hup://www.ncga.state.nc.us/Sessions/2005/Bills/House/HTML/H1541v7 himl 8/25/2005
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required by a_vore of the majority of the executive board or by the affirmarive vote of a
majority of the Jot owners presept and voring in person_or by proxy at uny anaual meeting or any
special meeting duly called for that purpose. _ ’

(b)  The association, upon wriften reg’uest. shall furnish to a lor owner or the lot owner's
authorized agents a statement setting forth the amount of unpaid assessments and other charges
against a -lot. The starement shall be fumnished within 10 business days after receipt of the
request and is binding on the association, the executive board, and every lof owner.

(c) In addision to the limirations of Arti¢le 8 of Chapter 55A of the General Statutes, no
financial payments, including payments gjade in the form of goods and services, may be made
10 any officer or member of the associafjon's executjve_board or 10 a busjness, business
associate, or relative of an officer or member of the_executive board, except as expressly
provided for in.the bylaws or_in payments for services or expenses paid on_ behalf of the
association which are approved in adyance by the éxecutive board.” )

o SECTION 8. Article 3 of Chapter 47F of the General Statutes is amended by adding
the following new section to read: . ) -
"§ 47F-3-121. American and State flags and polirical sign displays. o

Norwithstanding any provisjon in any declaration of covenants, no restrichhon on the use of
land sha]} he constryed to: - ' . _ -

(1)  Regulate or prohibit_the display of the flz E.QQJILURIICQ_&IE_L)I North
Carolina, of a_size o greater thap four feet by six feet, which js displayed jn

accordance with or in 3 manner congisient with the patriotic cusioms set forth

in4 US.C. §§ 5-10, as amended, governing fhe display and use of the flag of
the United Srtates unless: :
a. For_resiyictions registered prior to October 1, 2005, the restriction

specifically uses the following terms;

1. Elag of the Unjred States of America;
2. American flag;

3; United States ﬂ%g;_os

4. Norrh Carolina flag.

For restrictions rggi:ﬂered- on or after QOctober 1, 2005, the restyjction

=

shal] be written on the fjrst page of the jnstrument or copveyance in-

orint_that is _ip boldface type, capital letters, and no smaller than the
argest_print used elsewhere in_ the_instrument or conveyance. The
restriction shall be construed 1o regulare or prohibit the display of the
United States or North Carolina. flag only if the restriction_specifically
states: “THIS DOCUMENT_ _REGULATES .QB_BB_QEIE'IJTSJBE
DISPLAY OF THE FLAG OF THE_UNITED STATES OF

T iaisian Sholl sophe i encrs LF pitecny s dciay e g uf
1S supdjvision shall apply to owners of pro who display the flag of the
. United States M@Eﬂglinu on pmg?;y owned exclus?iyely by them a%d
does not apply to common areas, easements, rights-of-way. or other areas

owned by others. -

(2)  Regulate or prohibit the indoor or outdoor di.splAFf_a_ppliLi_aLlc s::iﬁn by an
association member on property owped exclusively by the member, upless: -
' a. For_restyicfions registered prior_to October |, 2005, the resiriction
specifically uses the term * gh?tigal signs’. '
b. For restrictions regisjered on or after October .1, 2005, the restyiction
shall be wrinen on the first page of the jpswrument or conveyance in
rint_that s in boldface type. capifal letiers. and no smaller than the
arpest print ysed elsewhere in the jnstrument or conveyance. The
restriction_ shall be_constryed 1o regulate or prohibut the display of
lncxcgl signs only if the restrictio s%gl%gll sxgszes: "[[rgg

S.OR_ERO

THE POLITICAL SIGNS'. : . i
Even when display of a political sign is permitted under this subdivision, an
association (i) may prohibit the dmgl sins earlier than 45 days

hitp://www.ncga.state.nc.ys/Sessions/2005/Bills/House/HTML/H1541v7.huml 8/25/2005
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Attorney Answer: Yes, you can put it all in the same letter; we have also updated our lien ]
notification letter. I believe the advising of attorney fees only applies to overdue assessments, not

fines.

If the property owner does not dispute the debt, then the Association may charge
“reasonable attorneys’ fees” not to exceed $1,200.00. However, based upon my reading of
the statute and its interaction with § 6-21.2, I am of the opinion that the Association cannot
pass along to the property owner attorney’s fees exceeding 15% of the indebtedness (in
other words, it can charge the lesser of 15% or $1,200.00).

Late Fees: Pursuant to § 47C-3-102(11), late fees are now capped at the greater of
10% of the assessment installment unpaid or $20.00.

Question to Attorney from Assoczatzon Manager: Does this means there’s a cap on our overdue
interest?

Attorney Answer: No, his interpretation of the PCA is that this is intended to apply to late fees,
not interest.

Recordkeeping: Under § 47F-3-118, if the bylaws of the Association do not
specify particular records to be maintained, then the Association must keep accurate
records of all receipts, expenditures, assets, and liabilities. An income and expense
statement and balance sheet must be provided to all property owners at no charge, within
75 days of the close of the fiscal year. A majority of the executive board, or a majority of
~ lot owners voting at the annual meeting (in person or by proxy) may require a more formal-

“accountant’s audit, compilation, or review to be generated.

Question fo Attorney from Association Manager: Andy, the actual language says “shall make
available to all unit owners”. Can we do that by posting it on the website and referencing in the
September Island Report that it is available on the website and/or we would be happy to mail a
hard copy to anyone who wants it? We hate to waste the postage/money on something 98% of
people are going to pitch. We put our income statement on the website monthly as it is, and of
course provide the prior year's audited statement to our members in each annual meeting
packet.

Attorney Answer: Yes, this does the job. Suggested that we also state that a hardcopy will be
available for inspection at the BHA Center as well.

Officer Compensation: Officers and members of the executive board are .
prohibited from receiving financial payments, goods, or services unless the bylaws
expressly authorize it.

Question to Attorney from Association Manager: We provide a Board member gift at the end of
each year for retiring Board members. We budget 3150 per retiring member. Often, they request
a donation to their favored charity, but sometimes it is an actual “good”, such as a gift
certificate, plaque, etc. Would this be breaking this rule?

Attorney Response: Do not believe this is an issue to the PCA; more concerned with Board
members draining coffers to be “paid” members.




MISCELLANEOUS QUESTIONS ON PCA AMENDMENTS

)

2)

3)

Does this impact our deposit requirement? Atforney Reponse: The PCA does not
specifically address/prohibit the deposit issue. He would just recommend if we fine
someone against their deposit, that it not exceed 3100/day.

We have a remedy. clause in our Covenants which allows us to enter a property and fix a
violation and then charge the property owner the cost. Is this provision still valid? We
don’t do it often, and mostly is small stuff — removal of a non-compliant sign (350 to pay
to have this removed, etc.) Is this still okay? Attorney Response: This is still fine.

How does this impact fines specifically noted in our Covenants — The one that comes to
mind is the $500/month fine for failure to complete a construction within 24 months.
How does this impact the situations we currently have and those going forward? 4#forney
Response: The current two situations you have of 8500/month fines predated the 1/06
changes to the PCA. Also feels that the 3500/month fine is consistent with the PCA,
because the BHA could be charging them much more with $100/day. Provided we are
still affording members the notice and hearing process prior to assessing, do not regard
the deposit requirement conflicting with PCA>

QUESTIONS RELATED TO THE PCA ACT ITSELF

1.

Section 47F-3-102 — from “suspend privileges or services”, I am understanding this to
mean that if someone has not paid their assessments, we still have to allow them to utilize

“our building, common area and vote in the elections, unless we have given them notice

and an opportunity to be heard. Correct? Afforney Response: Correct

Section 2, GS 47F-3-103 — the executive board may not act to amend the declaration —
remember we have the provision that allows them to make clarifications and corrections
(Article 14.2) — does that impact that Article? Atforney Response: This is one of the
sections not applicable to POA s formed before 1999. '

Section 6, GS47F-3-116(f) — this seems to appear that if a property owner is able to
unload his property without our knowledge and there was a lien/assessment against it, we
can’t make the new owner responsible for it. Is this a correct interpretation? Atforney
Response: This refers to a foreclosure, not a property being bought/transferred; refers to
morigage holder on the property, where the bank forecloses on first deed of trust. In that
case our claim is wiped out by the first lien rights on the property. In the case of a .
property being sold, if we've filed lien/have a lien in place, it attaches to the property
regardless of ownership. [f we're at “demand letter” stage and haven't filed the lien,
then the claim would be against the prior owner only. ‘

The Association Manager, based on attorney feedback and these PCA changes, went back to the
Covenant Violation Policy and reworked it to make certain it aligns with the PCA. The attorney
reviewed it and provided changes, as did the ARC Administrator. Because the changes were
fairly extensive, the updated policy is provided without markup for better comprehension. The
Board is asked to approve this update for staff use.
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GENERAL ASSEMBLY OF NORTH CAROLINA ‘;:F“t:%
SESSION 2005

HOUSE BILL 1541
RATIFIED BILL

AN ACT TO AMEND THE LAWS GOVERNING HOMEOWNER ASSOCIATIONS TO
" PROVIDE GREATER PROTECTIONS FOR HOMEOWNERS.

The General Assembly of North Carolina enacis:

SECTION 1. G.S. 47F-3-102(11) reads as rewritten:

"§ 47F-3-102. Powers of owners' association.

Unless the articles of incorporarion or the declaration expressly provides 1o the contrary, the
association may: . , :

(11)  Tmpase reasonable charges for late payment of essessments-assessmenis, nor 1o
exceed_the greater of twenty dollars ($20.00) per month or ten percent (10%)
of any assessmenf ipsiallment unpaid and, after notice and an opportunity 10 be
heard, suspend privileges or services provided by the association (except rights

- of access 10 lots) during any period thal assessments or other amounts due and
owing to the association remain unpaid for a period of 30 days or longer; =~

SECTION 2. G.S. 47F-3-103(b) reads as rewritten:

"(b)  The executive board may not act unilaterally on behalf of the assaciation 1o amend
the declaration (G.S. 47F-2-117); 1o terminate the planned community (G.S. 47F-2-118), or 10
elect members of the executive board or determine the qualifications, powers and duties, or
terms of office of executive board members ¢65-5- H{G.S. 47F-3-103(¢)), but the
executive board may unilaterally fill vacancies in its membership for the unexpired pormion of
any rerm. Notwithstanding any frovision of the declaration or bylaws to the contrary, the lot
owners, by a majority vore of all persons present and enritled to vote at any meeting of the lot
owners at which a quorum is present, may remave any member of the executive board with or
without cause, other than a member a gointed by the declarant.” :

SECTION 3. GS. 47F-3-Y 3 is amended by adding a new subsection 1o read:

“(f)  The assocjation_shall publish the names and addresses of all officers and board

mempbers of the associarion_within 30 days of their election," -
SECTION 4. G.S. 47F-3-107.1 reads as rewrinen:

"§ 47F-3-107.1. Procedures for fines and suspension of planned community privileges or
services.

Unless a specific procedure for the imposition of fines or suspension of planned community
privileges or ‘services is provided for in the declaration, a hearing shall %e held before the
execyhive board or an adjudicatory panel appoinied by the executive board to determine if any
lot owner should be fined or if planned community privileges or services should be suspended
pursyant 10 the powers granted to the association in E.S. 47F-3-102(11) and (12). Any
adjudigggg’_%@g: appointed by the executive board shall be composed of members of the
association_who are not. officers of the association or members of the execujive board, H-the

wjoagn rrap oy

-] ®

spotram-shult-bo-held-eferethe-oxeentive-beard: The lot owner charged shall be.given notice of
the charge, opportunity to be heard and 10 present evidence, and notice of the decision. If it is
decided thart a fine should be imposed, a fine not to exceed one hundred fifey-dollars ($456:063
($100.00) may be imposed for the violation and withour further hearing, for each day more_than

hup://www .ncga.state.nc.us/Sessions/2005/Bills/House/HTML/H1 54 1v7.himl 8/25/12005



Jan-18-06 16:22 From=MURCHISON TAYLOR & GIBSON PLLC ' T-426 P.03/08  F-516

baet o |emmrme—

five days afier the decision that the violation occurs. Such tines shall be shall be assessments

secured by liens under G.S. 47F-3-116. If it is decided that a suspension of planned commugity

rivileges or 'services should be imposed, the suspension may be continued without further
Kearing uniil the violation or delinquency is cured. The Jor owner may appeal the decision of an
adjudicatory pane] ro the full executive board by delivering_wrilten natice of appeal fo the
executive board within 15 _days after the date of the decision. The executive bpard may_affiom,
vacate, or modify the prior decision of the adjudicatory body."

SECTION 5. G.S. 47F-3-108 reads as rewritien:

"§ 47F-3-108. Meetings. o . ) )

(a) A meering of the association shall be held at least once each year. Special meetings of
the association may be called by the president, a majority of the executive board, or by lot
awners having ten percent (10%), or any lower percentage specified in the bylaws, of the votes
in the association. Not less than 10 nor more than 60 days in advance of any meeling, the
secretary or other officer specified in the bylaws shall cause notice to be hand-delivered or sent
prepaid by United States mail 1o the mailing address of each lot or to any other mailing address
designared in writing by the lot owner, or senf by elecironic means, including by electronic mail
over the Intemet, to an electronic mailing address desiﬁnatcd in wniting by the lot owner. The
notice of any meeting shall state the time and place of the meeting and the items on the agenda,
including the general nature of any proposeg amendment to the declaration or bylaws, any
budget changes, and ani praposal to remove a director or officer. .

(b)  Meetings of the execytive board shall be held as provided in the bylaws. At regular
intervals, the execufive board meeting shall provide lor owners an opporwunity fo _atiend a
portion of an executive board met;tm;‘:,ﬂimpcgk ro_the execunive hoard about their. issues or
concems. The executjve board may place reasonable restrictions on the number of persons who
speak on each side of an jssue and may place reasonable fime restrictions on persons who speak.

()  Except as ofherwijse provided_in-the bylaws, meelings of the association and the
executive board shall be copducted in accordance with the most recent edifjon of Robert's Ryles
of Order Newly Revised." '

SECTION 6. G.S. 47F-3-116 reads as rewritten:
"§ 47F-3-116. Lien for assessments.

(a) Any assessment levied against a lot remaining unpaid for a period of 30 days or
longer shall constitute a lien on thar lot when a claim of lien is filed of record in the office of the
clerk of superior court of the county in which the lot is located in the manner provided herein.
Unless the declargtion_otherwise provides, fees, charges, late charpes ang other charges
imposed pursuant fo G.8S. 47F-3-102, 47F-3-107, 47F-3-107.1, and 47F-3-115 are enforceahle as
assessments under this_section. Fhe Except as provided_in subsections. (al) and (a2) of this
section, the association may foreclose the claim of lien in like manner as a mortgage on real
estate under power of sale under Article 2A of Chapter 45 of the General Statutes. évﬂess—fhv

..... () d 0 4 A
. o

FOFed-RHPHAnTE -G > 07 —}41

(al) An associatio nat foreclose an association assessment lien under Article 2A of
Chapter 45 of the General Stagutes if the debr securing the lien consists solely of fines imposed
by the association, interest on unpaid fines, or attorneys' fees incurred by the assocjarion solely
assocjated with fines imposed by the association. The association, howeyer, may enforce the lien
by judicial foreclosure as provided jn Article 29A of Chapter 1 of the General Statutes.

(a2)  An association_shall not levy, charge, or atiempt to collect a service, collecjon,
consulfing, or adminisfrarion fee from any lot owner unless the fee is expressly allowed in the
declaration. Any lien securing a debt congisting solely. of these fees may only be enforced hy
judicial foreclosure as provided in Article 29A of Chapter 1 of the Gcneraj Sratytes.

(b)  The lien under this section is prior [o all liens and encumbrances on a lot except (i)
liens and encumbrances (specifically including, but not limited 1o, a mortgage or deed of trust on
the lor) recorded before the dockering of the claim of lien in the office of the clerk of superior
court, and (ii) liens for real esrate taxes and other governmental assessments and charges against
the lor. This subsection does not affect the priority of mechanics' or materialmen’s liens.

(c) A lien for unpaid assessments is extinguished unless proceedings 1o enforce the lien

V@ v eiot0)1ware e
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before the day of the election and _later thap seven days after an election day,
and (ii) may regulate the size and number of political sjgps that may be placed
on a member's %mmy if the association's regulation 13 no _maore_yesriclive
thap any%;m_licue city, town, or_county ordinance that regulates the size and
nymber of poliical sjgns on reside roperty. If the local ﬁovemmc‘ng in
which the property is located does not regulate the size and number of palitica]
signs_on resjdential property, the association shall permif at least one political
sign with the maximum dimensions of 24 inches by 24 inches on a member's
property. For the purposes of this subdivision, 'political sign’ means a sign that
attempts to jnfluence the outcome of an election, including supporting or
opposing an jssue on the election ballor. This subdjvision shall apply 1o owpers
of property who display political signs on properry owned exclusively by them
and does not apply ro_common areas, easements, rights-of-way. or othgr areas
owned bé others."

SECTION 9. G.S. 47F-1-102 reads as rewntien:

"§ 47F-1-102. A plicabiliti/.. ' » o

(a)  This Chapter applies to all planned communities created within this State on or after
January 1, 1999, except as otherwise provided in this section. .

(b This Chagter does not apply to a planned community created within this State on or
afier anuary 1, 1999: ] o _

(D Which contains no more than 20 lors (including all lovs which may be added or
created by the exercise of development rights) upless the declaration provides
or is amended to provide that this Chapter does apply 1o thar planned
community; or ’ _

(2)  In which all los are restricted exclusively to nonresidential purposes, unless
the declaration provides or is amended 1o provide that this Chapter does apply
to that planned community. . s

(c) Notwithstanding the provisions of subsection (a) of this section,
through (6) and (11) through (17) (Powers of owners' association), G.S. 47F- (Executive
_b_oanf members officers), G.S. 47F-3-107(a), (b), and (c}-{lIpkeep of pla gommunity;
responsibility and assessments for damages), G.S.47F §.107.D (Proce ures for_fines and
suspepsion _of planned commupity privileges _or services), . G.S. 47F-3-108 _(Meetings),
G.S. 47F-3-115 (Assessments for- common expenses), esd—G.S.47F-3-116 (Lien for -
assessments), G.S. 47F-3-118 (Association records), and G.S. 47C-3-121 (American and State
flags and politica] sign displays) apply 1o all planned communities created in this State before
January 1, 1999, unless the articles of incorporation or the declaration expressly provides 1o the
contrary. These sections apply only with respect 1o events and circumstances occurring on or
after January 1, 1999, and do not invalidate existing ’?Fovxsions of the declaration, bylaws, or
plats and plaps of those planned communities. G.S. 47F-1-103 (Definitions) also applies 1o all
planned communities created in this State before January 1, 1999, 1o the extent necessary in
construing any of the preceding sections. ) _

(d) _ Nowwithstanding the provisions of subsections (a) and (c) of this section, any planned
community created prior 10 Janvary 1, 1999, may elect 1o make the Erovisions of this Chapter .
applicable 1o it by amending its declaration 10 provide that this Chapter shall apply ro that
planped community. The amendment may be made by affirmative vote ar wrilien agreement
signed by lor owners of lots 1o which ar least sixty-seven percent (67%) of the vores in the
assqciation are allocated or any smaller majority the declararion specifies. To the extent the
procedures and requirements for amendment in the declaration conflict with the provisions of
this subsection, this subsection shall confrol with respect to any amendment 1o provide that this

" Chapter applies 1o thart planned communiry. . )

gé) his Chaprer does not apply to planned communities ar lots located outside this

Srtare."
SECTION 10. G.S. 47C-3-102(a)(11) reads as rewniten:
"§ 47C-3-102. Powers of unit owners' association. o
(a) Unless the declaration expressly provides to the contrary, the .associarion, even if
unincorparared, may:
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(11) Impose charges for late payment of assessments-assessments, 1ol to exceed the
greater_of twenty dollars ($20.00) per month or ten percent (10%) of any
assessment installment unpaid and, afier natice and an opportynity to be heard,
suspend_privileges oy_services provided by the association (except rights of
access fo lors) during any perjod that assessmenfs_or other amounis due
owing.1o the associatjop remajn. unpaid for a peried of 30 days or onger, and
levy reasonable fines nor 10 exceed one hundred ##eydollars eﬁ?@-jﬂ@)
($100.00) (G.S. 47C-3-107.1) for violations of the declaration, bylaws, and
rules and regulations of the association;".

SECTION 11. G.S. 47C-3-102(a)(14) reads as rewritten:

“(14) Assign its right to future income, including the ng
expe_nse AR B 8 RO~ XAET e

fmdes:a_sscssmems." -
SECTION 12. G.S. 47C-3-103(b) reads as rewritten:

"(b The executive board may not act on bebalf of the association to amend the
declaration (G.S.47C-2-117), 10 terminate the condominium (G.S.47C-2-118), or 1o elect
members of the execurive board or determine the qualifications, powers and duries, or rerms of
office of execufive board members (6-8475-3-H3(H}(G.S, _47C-3-]103(¢e) and (f)). but the
execyrive board may fill vacancies in its membership for the unexpired portion of any term.
Notwithstanding any provision of the declaration or bylaws 1o the conmary, the unit owacrs, by
at least sixry-seven percent (67%) vore of all persons present and entitled to vote ar any meeting
of the unit owners ar which a quorum is present, may remove any member of the executive
board with or withour cause, other than members appointed by rthe declarant.”

SECTION 13, G.S.47C-3-103 is amended by adding a new subsection 1o read:

“s;%) The_associatiop. shall ggb[ish the names and addresses of all officers and board
members_of the association within 30 days of the election.”
g 473 %%Cil‘lON 14.. G.S. 47C-3-107.] reads as rewritten: P
"§ 47C-3-107.]. Ehargesforiate-payments-fines:Procedures fo and_suspension of
condomininm privileges or services, ] o

ht to receive cammon

- e - v

Howutmdor-G-8—476-3-1+6- Unless a specific procedure for the jmposition of fines or suspension
of condominipym privileges or services is provided for in the gecla{)‘alion, a hearing shall %e held
before the execytive board or an zﬂ;_g licatory pane| appointed by the execufive board 1o
detenpine if any upit_owner shoyld be fined or if condominj rivileges or services should be
suspended _pursuant to the powers granted fo the associgfiop in Cr.S._47C-3-102(1_I), Any
adjudicayory pane| appointed by the executive board shall be composed of members of the
assocjarion wEo are not officers of the association or members of the execytive board. The unit
owner charged shall be given potice of the charge, oppormunity to_be heard and 10 present
evidence, and notice of the decisjon. If ir is gc_ci@j_cﬁ Eai a fine should be jmposed, a fine pot to
exceed ope_hundred dollars ($100.00) may be ymposed for the _violation agnd without fiyther
hearing. for each day more than five days after the decision that the violation occyrs. Such fines
shall be gssessments secured by ljens under G.S. 47C-3-116, If it s decidec suspension of
condomipium_privileges or_services_should be jmposed, the suspension may be continued
without further hearing unti| the violatiop or delinquency is cured. A _unit owner may appeal 3
decision of an adjudicatory panel to the full execuriye_board by dgliveri rifien_notice of
appealﬁl_o_m  executive board within bdgays_ affer the date of the q%cigl_ou: e execyfive board
may affiym, vacate, or mgdlfg the prior decisjon of the adjudjcatory body."
.- SECTION 15. G.S. 47&3-108 reads as rewritten: ‘

"§ 47C-3-108. Meetings.

- (a) A meering of the association shall be held at least once each year. Special meetings of
the association may be called by the president, a majority of the executive beard, or by unir
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owners having twenty percent (20%) or any lower percentage specified in the bylaws of the
voles in the association. Not less than 10 nor more than 50 days in advance of anr_ meeling, the
secretary or other officer specified in the bylaws shall cause notice 10 be hand-delivered or sent
prepaid by United States mail to the mailing address of each umit or to any other maxlm% address
designated in writing by the unit owner, or sent by elecironic means, including by electronic
mail over the Internet, 1o an electronic mailing address designared in writing by the unit owner.
The notice of any meeting must siate the time and place of the meeting and the items on the
agenda, including the general pature of any proposed amendment 1o the declaration or bylaws,
any budget changes, and any proposal to remove a director or officer.

(b) Meerings of 1he executive board shal] be held as provided in the bylaws. At regular
intervals, the_executjve board meeting shall proyide unif owners an_opportupity to apend_a
porfion of an executive board meeting and 1o speak fo the executive board about their issues and
concemns. The executjve board may place reasonable restrictions on the nymber of persons who
speak. on each side of an issue and may place reasonable ume resirictions on persons w_hq _speak.

(c) Excepr_as otheywise provided for in rhe bylaws, meepnngs of the. association and
execulive board shall be conducted in accordance with the most recent edition of Robert's Rules
of Order Newly Revised." : -

SECTION 16. G.S. 47C-3-116 reads as rewriiten:
"§ 47C-3-116. Lien for assessments. ' . ] ) '

(1) Any assessment levied against a unit remaining unpaid for a period of 30 days or
longer shall constitute a lien on thar umt when 2 claim of iien_;s'. filed of record in the office of
the clerk of superior court of the county in which the unir is located in the manner provided

: ; -herein. Unless the declaration
otherwise provides, fees, c es,  late charpes and other charges jmposed purspant to
G.S. 47C-3-102, 47C-3-107. 47C-3-107.1, and 47C-3-] }5 are enforceable as assessments under
this sectjon. Except gs provided jn_subsectiops (41) and (a2) of this sectjon, Fhe-the association's
lien may be foreclosed in like manner as a mortgage on real estate under power of sale under
Amicle 2A of Chapier 45 of the General Statutes. ' : t

g 2 2 4 () ()
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(al) An assaciation may not foreclose an associarion assessment lien under Anicle 2A of
Chapter 45 of the General Sratutes if the debt securing the lien consists solely of fines imposed
by ;Re associanion, interest op unpaid fipes, or aiomeys' fees incuryed by the assaciarion solely
assocjated with fines imposed py the assocjation. The association, however, may epforce the liep
by judicial foreclosure as provided in Article 29A of Chapter 1 of the General Statutes.

(a2) An assocjation shall not levy, charge, or affempt to_collect a service, collection, -
consulting, or sdminmistration fee from any unit owner unless the fee is expressly allowed in the
declaration. Any |ien secured by debt consisting solely of these fees may_ only be enforced by
judicial foreclosure as provided in Article 29A q% Chapter 1 of the Qene[ai Siamutes,

(b) . The lien under this section is prior to all other liens and encumbrances on a unit
except (i) liens and encumbrances (s%ecxﬁcallx including, but not limited 1o, a mortﬁagc or deed
of rrust on the unir) recorded before the docketing of the lien in the office of the clerk of superior
court, and (ii) liens for real estate taxes and other govemmental assessments ar charges against
the unit. This subsection does not affect the priority of mechanics' or materialmen'’s liens.

(c) A lien for unpaid assessments is extinguished unless proceedings to enforce the lien
are nsiituied within three years after the docketing thereof in the office of the clerk of superior
court. . ’ -

(d) This section does not prohibit actions to recover sums for which subsection (a)
creates a lien or prohibit an association raking a deed in lieu of foreclosure.

(e) A jug ent, decree, or order in any action brought under this section must-shall
include costs and reasonable attorneys' fees for the prevailing party. If the unit ownper does nog
confest the collection of debi gnd_engozgﬁme_m_t_o "a liep aﬁ_r_ﬁl_e e expiration of the ] 5-day period
following notice as required in_subsection (el) of thijs section, then rgasonable afforneys' fees
shall not exceed o_nfeit?iomand_nm_hundred Atﬂ%{imhumﬂ including cosIs or expenses
incurred. The collecrion of debt and enforcement of a lien remaijn un_cx__%.c ntested as Lcmg_ﬁas e_ynit
ownper_does not djspure, conest, or raise any objection, defepse. offset. or counterclaim as to the
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amount or validity of the debt and lien asserted or the gssociation's right o collect the debt
and enforce the lien a3 provided in this section. The attomeys’ fee limitation_in this subsection
shall not Agpiv to_judicial foreclosures or proceedings authorized under supsection (d) of this
section or Gi.S. 47F-4-117. . .y . .

(el) A upit owner may not be required to pay amomeys' fees and court costs until rhe unit
owner js_notifjed in_writing of the association's intept to seek payment of attorneys! fees and
court cosys. The notice must be sent by first-class mail fo the property address and, if different,
1o the majljng address for the unit owner in the association's records. The notice shall set out the
‘oprstanding balance due as of the date of the notice and sfate that the unif owner has 15 days
from the mailing of the noHce by firsi-class mail to_pay the outstanding balance without the
atrorneys’ fees and court costs. If the upit owner pays the outsjanding balance within this period,
then the upit owner sha]] have no abligation fo pay attorneys' fees and court ¢osts. The potice
shall aJso inform the unit awner of the opportunity [o_contac| a represeptarive of the association
1o discyss a payment schedule for the outsianding balance as provided jn_subsectjon (e2) ofthis
section and shall provide the name and relephone pumber of the representative.

(e2) The association, acting through 1ts executive poard and.in the board's sole discretion,
may agree [0 gllmg-pagnpsm of an outstanding balance in installments. Neither the association
nor fhe unit owner is opligated [o offer or accept any proposed installment schedule. Reasopable
adminjstrative fees and costs for accepting and processing insiallments may be added to the
omstanding balance and included in_an installment paymenr schedyle. Reasopahle attomeys'
fees may he added to the ouistanding bajance and .mc_I%_nu ed in an_installment schedule only affer
the upjr owner has been given notice as reqyijred in subsection (el) of this section. ’

Where the holder of a first morigage or first deed of tust of record, or other
purchaser of a unit, obfains title 10 the unit as a result of foreclosure of a first morigage or first
deed of trust, such purchaser, and its heirs, successors and assigns, shall not be liable for the
assessments against such unit which became due prior to acquisition of title to such unit by such
purchaser. Such unpaid assessments shall be deemed to be common expenses collectible from
all the upit owners including such purchaser, and its heirs, successors and assigns.

(g) A_claim of lien shall set forth_the name and address of the association, the name of
the record owner of the lot at the time the claim of |ien is filed, a description of the Jot, and the
amouynt of the ljen claimed." :

SECTION 17. G.S. 47C-3-118 reads as rewritten:
"§ 47C-3-118. Assaciaton records. _

(a) The association shall keep financial records sufficiently derailed to enable the
associarion 1o comply with this chapter. All financial and other reeerds—~fecords, including
records of meetipgs of the association and executive board, shall be made reasonably available
for examination by any unit owner and the unit owper's hri-authorized agents-agents as requjred
by_the bylaws and by Chapter 55A of the General Statutes if rhe assocjation js a nonprqﬂg
corporariop. If the bylaws do not specify particylar records to be majprained, the association
sh;Yuc_esp accurate records of all cash receipts and expendityres and all 3ssets and )jabilities. [p
addition to gny specific information that §s required hy the byjaws 1o be assembled and reported
1o the unijt owners at specified fimes, the gssociation shall make an apnual income and expense
statement and balance sheet available o al] ynit owners a3 no charge and within 75 days aficr the
close of the fiscal year to_which the information relages. Hotwitigmiigg_tm bylaws, a more
extensjve compilation, review, or audit of the association's books and records for the current or
immediately preceding fisca] year may be required by a vore of the majarity of the. executive
board or by the affirmative vote of 4 majority of the unit owners presept and voting in person or
by proxy at any anaual meeting or any special mee Iy ;ﬂﬁﬁ that purpose,

(p) ~  The association, upon writien request, shall fymish a_unit owner or the unit owper's
authorized agenis. a statement setting forth the amount of unpaid assgssments and other charges
agamnst g unit. The statement shall be furnished within 10 business days after receipt of the
request and is hinding on [he associghon. the executive board, and every unit owner.

(c)  In addirion 10 the limitations ot Article 8 of Chapter 554 of the Genperal Stapjjes, no
,ﬁ_n_amﬂfﬂmﬁmimgmdmg met; made in the foom of goods and services, may be made
to._any_officer or_member of the assocjation’s executive -board or fo_a busjpess, busipess
associate, or relative of an officer or _member of the execyfive board, except as expressly
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AMENDED BYLAWS OF THE BALD HEAD ASSOCIATION
AS OF JANUARY 2023

ARTICLE I
NAME AND LOCATION

The name of the corporation is BALD HEAD ASSOCIATION, hereinafter referred to as
the Association. The principal office of the corporation shall be located on Bald Head Island,
North Carolina, but meetings of members and directors may be held at such places within the State
of North Carolina as may be designated by the Board of Directors.

ARTICLE IT
DEFINITIONS

Section 1. “Amenities” means the facilities constructed, erected, or installed on the
Common Area for the use, benefit and enjoyment of Members.

Section 2. “Articles” means the Articles of Incorporation of Bald Head Association.

Section 3. “Assessable Property” shall mean and refer to any lot, parcel, multi-family unit
or site or non-residential property which is subject by covenants of record to assessment by the
Association and includes all the property herein other than the Common Area.

Section 4. “Association” means Bald Head Association, its successors and assigns.

Section 5. “Board of Directors” or “Board™ means those persons elected or appointed and
acting collectively as the Directors of the Association.

Section 6. “Bylaws” means the Bylaws of the Association.

Section 7. “Common Area” means all real property and facilities owned by the Association
for the common use and enjoyment of all Members of the Association, including greenways,
recreational areas, dunes, beaches and roadways. It is intended that the Common Area will include
all of the Subject Property except platted lots, Multi-Family Sites, and other Non-Residential
Areas, the golf course, clubhouse sites and sites established for utility purposes.

Section 8. “Common Expense” means and includes actual and estimated expenses of
acquiring, maintaining and operating the Common Areas and property owned or leased by the
Association; of providing services provided for the Association or its Members; and of operating
the Association and its committees for general purposes. This will include any reasonable
reserves, as may be found necessary and appropriate by the Board of Directors pursuant to BHA’s
Declaration, these Bylaws and the Articles of Incorporation, and will, in addition, include the
following:

(a) expenses of administration, maintenance, repair or replacement of the Common
Area and Limited Common Area;

(b) expenses declared to be Common Expenses by the provisions of BHA’s
Declaration, these Bylaws, or agreed to be Common Expenses by the Members present and



voting in Person or voting by proxy at a meeting of the Members;

(c) hazard, liability, or such other insurance premiums as BHA’s Declaration or these
Bylaws may require the Association to purchase;

(d) any ad valorem taxes and public assessments levied against the Common Area;
and

(e) expenses for the provision of services benefiting all Members, including, without
limitation, transportation services.

Section 9. “Declaration”: means the Amended and Restated Declaration of Covenants,
Conditions and Restrictions for Bald Head Association.

Section 10. “General Assessments” means assessments to fund Common Expenses for the
general benefit of all Units within the Properties.

Section 11. “Limited Common Area’” means those portions of the Common Area that serve
only a limited number of Units and which may include. but specifically is not limited to, walkways,
parking buildings or areas serving only specified lots, and such other similar areas as may be
designated by the Association. The Limited Common Area will be managed and maintained by
the Association at the expense of only Owners of Units served thereby.

Section 11. “Manager” shall mean and refer to the person employed by the Board of
Directors as a professional manager, pursuant to the provisions of the Bylaws, to manage the affairs
of the Association.

Section 12. “Member” means and refers to every Owner.

Section 13. “Owner” means and refers to the record Owner, whether one or more persons
or entities, of a fee simple title to any Unit which is part of the Properties, including contract sellers,
but excluding those having such interest merely as a security for the performance of an obligation
and any association responsible for maintaining Common Area in any Multi-Family Site.

Section 14. “Person” means and refers to any individual, corporation, partnership,
association, trustee or other legal entity.

Section 15. “Properties” or “Subject Property” means and refers to that certain real
property described in Exhibits A and B of the Declaration.

Section 16. “Special Assessments™ means and refers to an assessment levied and collected
by the Board for the purposes set forth in Section 5.5(a) and (b) of the Declaration.

Section 17. “Unit” means a portion of the Properties, whether improved or unimproved,
which may be independently owned and conveyed and which is intended for development, use
and occupancy. A Lot is a Unit as that term is used in the Declaration. The term will refer to the
land, if any, which is part of the Unit as well as any improvements thereon, including the Living
Unit. The term will not include any time share interests, only the Unit subject to the time share
interests. Non-residential areas may have more than one Unit assigned to it by the Board as
provided in Section 2.3 of the Declaration.

(N



Section 18. “User” means members of an Owner’s family, occupants of an Owner’s Unit,
and the guests, invitees, licensees, agents, employees, representatives, tenants, lessees and contract
purchasers of any Owner.

ARTICLE III
MEETING OF MEMBERS

Section 1. Annual Meetings. The regular annual meeting of the members shall occur on
the last Saturday of January of each year on a date and at a time to be established by the Board of
Directors.

Section 2. Special Meetings. Special meetings of the members may be called at any time
by the President or by the Board of Directors, or upon written request of the members who are
entitled to vote 150 of all of the votes of the membership.

Section 3. Notice of Meetings. Written notice of each meeting of the members shall be
given by, or at the direction of, the Secretary or person authorized to call the meeting, by mailing
a copy of such notice, postage prepaid, or otherwise circulated to the membership at least thirty
(30) days before such meeting to each member entitled to vote thereat, addressed to the member's
address last appearing on the books of the Association, or supplied by such member to the
Association for the purpose of notice or to the email address supplied by the member, provided
the member has consented to transact business with the Association electronically. Such notice
shall specify the place, day and hour of the meeting, and, in the case of a special meeting, the
purpose of the meeting.

Section 4. Quorum. At the annual meetings and all special meetings, the presence, in
person or by proxy, of one hundred-fifty(150)entitled to be cast, or of proxies entitled to cast votes,
shall constitute a quorum for any action except as otherwise provided in the Articles of
Incorporation, the Declaration, or these Bylaws. If, however, such quorum shall not be present or
represented at any meeting, the members entitled to vote thereat shall have the power to adjourn
the meeting from time to time, without notice other than announcement at the meeting, until a
quorum as aforesaid shall be present or be represented.

Section 5. Proxies. At all meetings of members, each member may vote in person or by
proxy. All proxies shall be (1) in writing and filed with the Secretary or (2) validated through a
third-party electronic voting system and filed with the Secretary. Every proxy shall be revocable
and shall automatically cease upon conveyance by the member of his lot. The Board of Directors
shall vote undesignated proxies.

ARTICLE IV
BOARD OF DIRECTORS; SELECTION; TERM OF OFFICE

Section I. Number. The affairs of this Association shall be managed by a Board of
Directors consisting of six Directors, who need not be members of the Association There shall be
a minimum of three (3) who are “living unit” owners (home, villa, condo, etc.).

Section 2. Term of Office. The Directors shall serve for a term of three (3) years or until
a successor is duly elected or appointed. The Directors shall be divided into classes, composed of
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as nearly equal numbers of directors as is practicable. Each Director shall hold office until his/her
term expires, death, resignation, removal, disqualification or his/her successor has been elected or
appointed. No Director, whether elected or appointed, may serve more than six consecutive years.
After a one-year hiatus, a previous Director may serve again.

Section 3. Removal. Any Director may be removed from the Board, with or without cause,
at a regular or special meeting of the members, by a vote of a majority of a quorum of members
present in person or by proxy.

Section 4. Vacancies. A vacancy on the Board may be filled by appointment by the Board.
The Director appointed to such vacancy shall serve for the remainder of the term of the Director
he/she replaces. If elected to a partial term, a Director’s service during that partial term shall not
count as part of the six consecutive years sequence.

Section 5. Compensation. No Director shall receive compensation for any service he may
render to the Association. However, any Director may be reimbursed for his actual expenses
incurred in the performance of his duties.

Section 6. Action Taken Without a Meeting. The Directors shall have the right to take any
action in the absence of a meeting which they could take at a meeting, by obtaining the written
approval of all of the Directors. Any action so approved shall have the same effect as though taken
at a meeting of the Directors, and will be recorded with the minutes of the next meeting of the
Directors.

ARTICLE V
NOMINATION AND ELECTION OF DIRECTORS

Section 1. Nomination. Nomination for election to the Board of Directors shall be made
by a Nominating Committee. The Nominating Committee shall make as many nominations for
elections to the Board of Directors as it shall in its discretion determine, but not less than one (1)
nominee for each vacancy to be filled. The Nominating Committee shall submit its nominees at
the regular September meeting of the Board of Directors. A petition signed by a minimum of
fifteen (15) individual property owners, advocating a nominee for election to the Board of
Directors, may be submitted to the Association office no later than sixty (60) days prior to the
annual meeting and this candidate or candidates shall be added to the final ballot which will be
mailed to the membership no less than thirty (30) days in advance of the annual meeting. The
names of all nominees shall be included with the notice of the annual meeting, or otherwise
c